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FIRST SESSION 
10:05 O’clock A. M. 
Friday, April 8, 1932 
PRESIDENT COOPER: Gentlemen, the twenty- 
fifth annual meeting of the Florida State Bar Associa- 
tion is now in session. I will recognize Mr. L. O. 
Casey, President of the Broward County Bar Associa- 
tion. 
ADDRESS OF WELCOME 

MR. L. O. CASEY: Mr. President, ladies and gen- 
tlemen: On behalf of the Broward County Bar As- 
sociation, I extend to Chief Justice Buford, the As- 
sociate Justices of the Supreme Court of Florida, the 
various Judges of the Circuits of Florida, and to you 
members of the Florida State Bar Association warm, 
cordial greetings of friendship and good fellowship. I 
trust that the warmth of our spirit will equal the 
warmth of the rays of the sun which, before they 
reach us, are kissed by the waters of the Gulf Stream. 
If we fail, it is due to the inhibitions which have come 
down to us from our primitive progenitors. Possibly 
we may fail in another respect, from that natural re- 
serve which is so characteristic of our profession. 
May I say, with the punishment that is usually meted 
out by the frequent use of the pronoun I, that I pos- 
sibly equal, if not excel any man here in intellectual 
ambition; while on the other hand my intellectual 
achievements are such that the probabilities are that 
they never will even be recorded in the minutes of the 
Board of Supervisors of Road and Bridge District No. 
3 of Broward County; see 84 Sou. page 246. (Laugh- 
ter). Having defined and fixed my own common de- 
nominator, I believe that we can now progress, or 
retrogress, and it lies with you,—in perfect accord, in 
a sea of Everglades contentment and Tallahassee un- 
derstanding. (Laughter). 

There is little that I can say. We trust that we 
may perform not in words, but in deeds, and to our 
most gracious president and to the executive council, 
I want to say publicly what I have said privately, that 
we are not insensible of the great honor that you have 
conferred upon us so graciously and with such consid- 
eration, when you permitted the convention to be 
brought here. You all recall that an alternative writ 
of mandamus went out; I am entirely responsible for 
it, and no doubt I will be subjected to summary pun- 
ishment, inasmuch as the relator was the State Bar 
Association, upon Rule of John C. Cooper as President, 
and it was done entirely without his knowledge. I 
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have here a matter that ought to be brought to the 
attention of the Bar Association; unfortunately, I can- 
not speak freely, because the respondent, the Tubman, 
respondent, if you will, is not present; but if you will 
indulge me for a moment, I desire to read: The Sep- 
arate return of a member of the Florida Bar and the 
State Bar Association, to the alternative writ of man- 
damus that went 


IN THE SUPREME COURT OF 
ERUDITION AND GOOD FELLOWSHIP 
THE STATE BAR ASSOCIATION 
OF FLORIDA, ON PETITION OF 
JOHN C. COOPER, as President, 


Relator, 
— vs. — Mandamus 
THE LAWYERS, AVOUES, BARRIS- 
TERS, et al., 
Respondents. 


SEPARATE RETURN OF C. L. WALLER 

TO THE ALTERNATIVE WRIT OF MAN- 

DAMUS OF THE BROWARD COUNTY 
BAR ASSOCIATION 


Comes now C. L. Waller, one of the Tubmen re- 
spondents in the above styled cause, in his own im- 
proper person, and with an oath, makes answer to the 
alternative writ of mandamus issued in the above 
styled cause, and answering says: 


That he admits due and proper service of process 
of. said writ; that each and every allegation therein 
contained is true and correct in point of law and fact, 
other than the implication that respondent is under 
the duty to exercise a “proper process of mental ra- 
tiocination”, and the further assertion that this re- 
spondent, and others of his co-respondents being men- 
tally aberrated, could, in law, be held to have “wanton- 
ly, illegally or unlawfully” committed said misfeas- 
ance, 

Wherefore, as to the former, respondent says that 
it is ultra vires; as to the latter he claims the benefit 
of the exemptions that accompany said disability. 

Now, having answered said writ, as fully as re- 
spondent deems it advisable so to answer, respondent 
presents this his claim for affirmative relief, and 
thereunto shows as follows: 

That, heretofore, to-wit, in the year 1928, re- 
spondent and his co-respondents, were jointly and sev- 
erally promised upon the happening of a certain event, 
to-wit, the election of one H. Hoover, to be the Presi- 
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dent of these United States; that his dinner pail would 
be at all times full, that he would have two automoc- 
biles in lieu of a Ford, that the blessings of peace and 
prosperity would be his in amplitude; that respondent 
relying on said misrepresentations voted for Al Smith, 
but he claims the benefit of the contract entered into 
by third parties in his behalf, and says that all events 
and things have happened to entitle him to the per- 
formance of the agreement aforesaid, to-wit, the elec- 
tion of said H. Hoover to the office aforesaid. How- 
ever, to the evil of all others in like manner offending, 
said promises have not been kept, said pail is empty, 
likewise said garage. 

Respondent is advised and believes that certain 
members of said Relator Association aided, and abetted 
the consummation of the contract aforesaid, and that 
divers other members of said association were guilty 
of negligence proximately contributing thereto, and 
that by reason of said negligence, causative and con- 
tributory, this respondent has been grievously and se- 
verely wounded in the region of his credit and his 
finances. 

Respondent will endeavor to tender full perform- 
ance of the commands of said writ, but upon his fail- 
ing so to do, he prays a consideration of this his plea 
of confession and avoidance. 

This respondent has now become a cross respond- 
ent, who has no remedy at law, and knows no other 
avocation cr business; that he has applied to the Fi- 
nance Corporation, the Farm Loan Board and Welfare 
Association, and the Soup Kitchens, all without avail, 
and he now presents this his cross-complaint to this 
Honorable Court, and prays that said contract with 
said H. Hoover be rescinded, cancelled and for naught 
held, or in the alternative that it at least be not re- 
newed. And in duty bound will ever pray. 

C. L. WALLER, 
Tub Man-Respondent. 


I am glad that you can laugh at it; Mr. Waller 
apparently knew that I was a Republican, and I think 
this is one of the most dastardly pleadings that has 
ever come before this Bar Association, or the Bar As- 
sociation of any state, of the American Bar Associa- 
tion; and at the proper time, under the proper condi- 
tions, I will see that summary punishment is meted 
out to Tub Man Waller. (Laughter). . 

We are glad we are here, and I am unusually glad 
you are here. Here is the position in which I find my- 
self: a small town lawyer, in a small town, name 
printed in a program. All of the bell boys, chamber- 
maids, everybody in this hotel, knows me, in this small 
town. Think of the fame, think of my standing in 
this community; at last I have arrived! (Laughter) 
and I think of that Latin phrase, “Weenie, weedie, 
winkie!” I shall be seeing you. (Applause). 


PRESIDENT COOPER: Gentlemen, you have 
heard the exuberant welcome extended by Mr. Casey 
as President of the Broward County Bar Association. 
I recognize Mr. R. A. Henderson, Jr., past President 
of the Florida State Bar Association, to respond: Mr. 
Henderson. (Applause). 

MR. HENDERSON: 

Mr. President and Members of the Florida 
State Bar Association: 

The spirit of a hearty welcome to Hollywood has 
impressed all of the members of the Florida State Bar 
Association and their guests, and Mr. Casey’s kind 
words and warm welcome meet in the hearts of all of 
us a warm and hearty response. 

The admirable setting selected by our hosts, the 
Broward County Bar Association, here at Hollywood, 
exudes the very spirit of Florida itself. 

As we renew our many friendships among the 
Bench and Bar, and form others, and enjoy the splen- 
did social contact fostered and cultivated by many 
precedents of the annual conventions of the Florida 
State Bar Association, we feel that on no previous oc- 
casion have we had more delightful hosts, nor an op- 
portunity for enjoyment in a more intriguing atmos- 
phere. And so we look forward, during the succeed- 
ing two days, to splendid fellowship and to merriment, 
and, to an even improved, cordial. 


We are also mindful of the seriousness of the 
work of the Bar Association. As an Association, it 
has recognized something of the responsibilities it has 
as the official organization of the Bar of Florida. On 
previous occasions, it has sometimes, although not al- 
ways, endeavored to meet these responsibilities. It 
has been instrumental in promoting improvements in 
both the adjective and in the substantive law, and, 
under its present able leadership, we believe that 
progress has been, and is being, made in co-operation 
with American Law Institute, in the study and analys- 
is of, and in suggestions for, the improvement of Flor- 
ida probate practice and procedure, in reforming the 
inept and unsound procedure for the bringing on of 
criminal matters for trial and in a multitude of things 
tending to simplify, clarify and rectify phases of the 
law. 


In our generation, we find that world affairs are 
becoming matters of personal interest to the individual. 

Throughout history, trends have influenced the 
destiny of mankind. The projection of world con- 
sciousness, from time to time, has shaped the trends 
of civilization and directed world destiny. Never be- 
fore has such close contact between all peoples of all 
races been so ever present as within the past decade. 
The shrinkage of geographical distances, through the 
medium of transportation facilities—steam, motor, 


aerial—is eliminating geographic barriers. With it, 


there is following the inescapable realization of the 
necessity for readjustments of those factors called 
“economic barriers’, which, in the stress of friction, 
contact, travel and human necessity, are, and must be, 
reduced, altered and conformed to human need. 

As members of the Bar, we more and more realize 
that the peoples of the world are rapidly becoming 
world minded. Already, the subconscious mind is 
thinking a new internationalism. The local develop- 
ment of world mindedness is becoming ever more 
pronounced. 


The lawyers of America and their counterparts in 
other nations will, in the years to come, (and how many 
or how few, is most problematical), be faced with 
world problems. Mental trends will be broadened and 
will tend more toward the universal, and less toward 
the purely local. There will be crowded upon their 
consciousness and upon their every economic surround- 
ing, world problems, and their understanding of such 
problems, their clearness of mind, their fullness of 
concept, and their mental honesty will be tested. If 
humanity is to be better preserved, and if “the fruits 
of the earth and! the bounty thereof” are to be con- 
tinued, or made fairly available to the wield of man- 


ties of the Bar must be employed to that end. As 
lawyers, we have much need to educate ourselves to 
world problems. 


The lawyer will be looked to by the mass of the 
people to point out the truth, (propaganda to the con- 
trary), to ascertain the true facts and to lead along 
the sound and better way. Complacent isolation will 


soon be hardly possible in a world that is world 
minded. 


America’s attitude toward the World Court, (now 
that the Senate reservations have been made accept- 
able), the Geneva Conference, disarmament, repara- 
tions, the international settlement at Shanghai, the 
Manchurian embroglio, and, if you please, toward India 
- and communism, are all matters of vital importance. 
Modern civilization is feeling the effect of each. No 


as did Japan for a period of two hundred years. The 
inventions, the needs and the common interest of man 
have outgrown such a possibility. The economic stress 
incident to any great international problem is, by the 
years, becoming more directly traceable to the indi- 
vidual without regard to nationality. 

May the lawyers of Florida be alert to the oppor- 
tunities and to the responsibilities of the coming re- 
ordering of things. 

But our work in hand, in addition to the pursuit 
of the pleasure of being with you and together here, 
is the immediate betterment of Florida, and, to that 
end, let us devote ourselves. 


kind, the efforts, the intelligence, and the finer morali- 


longer can a great nation pursue a policy of isolation, 
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We appreciate your cordial reception. 

PRESIDENT COOPER: Before I proceed with 
the formal program, I note that Tubman Waller has 
just appeared in the room. Does the Sergeant at 
Arms desire to execute the process of the Association 
upon the recalcitrant member. 

MR. CASEY: I believe that in all fairness, no one 
should be taken unprepared, and that the pleadings 
are to be settled between now and the next annual 
meeting of the Bar Association, and proceedings then 
taken. 

PRESIDENT COOPER: To whom shall I refer 
the matter as a Special Master, to settle the pleadings? 

MR. CASEY: I know of none better than R. A. 
Henderson. 


PRESIDENT COOPER: The matter will be re- 
ferred to Mr. Henderson to settle the pleadings as be- 
tween the Association and Mr. Waller, and report. 

MR. HENDERSON: We may have our sessions 
any time after six o’clock, may we? (Laughter). 


PRESIDENT COOPER: Gentlemen of the Florida 
Bar Association, Ladies and gentlemen: It has been a 
very great pleasure, as well as an honor, to have served 
during the past year as the president of your Associa- 
tion. The Constitution of this Association provides 
and requires that the President of the Association 
shall deliver an address at the opening of the session 
after his election. I shall follow that provision of the 
constitution so far as may be necessary, but I shall 
diverge therefrom to this extent; that what I have to 
say is not a formal address; it is the expression, or I 
hope it will be the expression, of some thoughts, with 
reference to this Association, which have been very 
close to me for a long time; and if I can give expression 
to those thoughts in such a way that my words will 
be of some value to the Association in the future, then 
I feel that the time I have spent in the work of this 
Association, will not have been badly spent. 

This is the Twenty-Fifth annual meeting of the 
Florida State Bar Association. Twenty-five years ago 
in Jacksonville, on the call of the Jacksonville Bar As- 
sociation, a distinguished company of Florida lawyers 
met in Jacksonville to form the Florida State Bar As- 
sociation. The meeting was held in February of 1907. 
I am happy to say that, of that distinguished Com- 


_pany, who there met twenty-five years ago, there are 


present with us, several today, and I hope that more 
will be present tomorrow. In particular, I would say 
that there is present with us, a gentleman whom I 
have the honor to call my friend, who framed the 
Constitution, who drafted it and submitted it for 
adoption,—Mr. Bedell. I am going to talk to you to- 
day a few minutes about the language of that Consti- 
tution, wherein it expresses the objects for which this 
Association is formed; wherein it expresses the rea- 
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sons why we are here met together, twenty-five years 
after those gentlemen met in Jacksonville and adopted 
that constitution and set apart those objects as worthy 
objects for this Association. Article 2 of our Consti- 
tution is as follows: “The object of this Association 
shall be to advance the science of jurisprudence, to 
promote reform in the law, to facilitate the adminis- 
tration of justice, to uphold the standard of integrity, 
honor and courtesy in the legal profession; to en- 
courage legal education, and to cultivate cordial inter- 
course among the members of the Bar of the State of 
Florida.” 


There are not many words there, as words go, 
but in those words are contained thoughts that go to 
the very fundamentals of our position as lawyers, and 
as citizens of this state. I want to discuss that lan- 
guage in somewhat obverse order, and to take up those 
several objects for a few minutes seriatim. 


The last of those objects there named, is to culti- 
vate a spirit of cordiality and brotherhood among the 
members of the Bar. If I could recommend the best 
way for the Association to fulfill that object of its 
organization, that is to say, to cultivate a spirit of 
cordiality and brotherhood among the members of the 
Bar, I would recommend that we do meet in Holly- 
wood every year! (Applause). I would call to your at- 
tention, gentlemen, some very few of the advantages 
that there are in our being assembled in this room. 
Perhaps I may be wrong, but it seems to me that here 
at the meetings of our Association, we have come 
closer in the last few years to cultivating that spirit 
of cordiality and brotherhood which this Association 
is dedicated to; and I would particularly call your at- 
tention to the fact that we have been able to escape 
from the isolation and separation of the Bar and the 
Bench, and that we have met here, practitioners and 
Judges, on the same footing; we have discussed our 
problems, and there have been no ill will, if sometimes 
the Bar did not agree with the Bench and if the Bencb 
did not agree with the Bar; and for that reason, if 
there were no other reason for the existence of this 
Association, I would say that the fellowship between 
Judges and lawyers, Mr. Chief Justice, would alone be 
worth the while of the members to attend here. 

The next object of this Association is to uphold 
the standard of integrity, honor and courtesy in the 
legal profession. Gentlemen, we are here called in 
session as members of a learned profession, but more 
than that, we are here met as officers of the several 
courts of this state. A former distinguished president 
of this Bar Association, Mr. W. I. Evans of Miami, 
who unfortunately cannot be with us today, due to the 
desperate illness of his mother, in another state,—de- 
livered an address before this Association several 
years ago (some of you may recall it), entitled, “As 


others see us”; in which he set out some of the prob- 
lems that the lawyer has to meet in facing the public, 
and how often the lawyer does an injury to himself, to 
his profession, and tv the well being of his state and 
his country, in failing to uphold the honor and the in- 
tegrity of his profession. We are in the public eye, 
we cannot help but be in the public eye; we belong to 
a profession that must work in public. If our example 
of honesty, of honor, of integrity, and of courtesy is 
not what it should be, we injure not alone ourselves, 
we injure our brothers at the Bar, and we injure the 
state and the nation of which we are a part; because, 
to that extent, we contribute toward the breaking 
down of the regard of the public for law and order. 
So I would commend to your consideration, that lan- 
guage, that one of the objects of this Association is to 
uphold the standard of integrity, honor and courtesy 
of the legal profession. 


A third object of this Association is to encourage 
legal education. We have a standing committee on 


legal education and admission to the bar, whose duties 


are assigned by the Constitution and By-Laws as fol- 
lows: “It shall be the duty of this Committee to ex- 
amine and report upon any proposed changes in the 
system of legal education, and to make suggestions 
pertinent thereto; and to examine the practical work- 
ings of the laws now or hereafter in force in this state, 
with regard to the admission of members of the Bar 
to practice in this state, and to make such suggestions 
in relation to the same, as the committee shall deem 
advisable.” A distinguished member of this Bar, who 
is in this room, suggested to me recently something 
which I think would be very well worth while; that is 
to say, that during the forthcoming year, the new com- 
mittee on legal education should make a survey and 
report back to this Association, of the status of legal 
education in this state; that is to say, that that survey 
should carefully set out what institutions of learning 
in this state are giving or purporting to give or offer- 
ing to give a legal education; the number of years of 
the courses offered; the personnel of the professors; 
so that we may know whether or not the standards of 
our legal education are all that they should be. I have 
personally a very great regard for a legal degree, be- 
cause it so happens that I am not the possessor of 
one; and I have seen, with some degree of trepidation, 
and some degree of concern, that institutions in this 
state, incorporated as law schools, and not connected 
with any institution of learning, are offering a legal 
degree to their students. I am not sure that that is 
inadvisable; I do think the matter should be consid- 
ered. You will recall that our statutes authorize, as 
I remember the language, the admission to the Bar 
upon certificate, of graduates of incorporated law 
schools in this state. It may very well be that after 
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the survey which I have suggested, a committee of this 
Association may desire to recommend to this Associa- 
tion, for recommendation to the Legislature, some 
limitation upon that blanket authority; some right in 
the Supreme Court, or in the Board of Law Examiners, 
to certify which law schools shall be entitled to that 
high privilege, that their graduates shall be admitted 
to our membership at the Bar, and to practice before 
the Courts, without other examinations. I have no 
definite or fixed feelings in these matters; it is, how- 
ever, a matter which I commend to the consideration, 
and which I commend to the next administration of 
this Association; and if they shall deem it advisable, 
then that the new committee on legal education be 
asked to make such a survey, and to bring in its rec- 
ommendations before this body a year from now. 


The fourth object of this Association, in the order 
in which I have taken the liberty of placing them, is 
a rather abstract one: to advance the science of juris- 
prudence. When I was giving some consideration to 
what I might have to say to you gentlemen today 
along these lines, it occurred to me that my own ideas 
of what was meant by that phrase, were very con- 
fused. What is the science of jurisprudence? It oc- 
curred to me that I was rather derelict if my ideas on 
that subject were confused, because in a day now be- 
ginning to be rather long past, I had the honor and 
the pleasure of being a student in a series of lectures 
on the science of jurisprudence, given by the Honor- 
able Woodrow Wilson when he was still president of 
Princeton University; and I dug back into that stu- 
dent past, to see if I could recreate the thoughts that 
Mr. Wilson had, of what is meant by a science of juris- 
prudence, the science to which we have dedicated one 
of the objects of this Association. I found that that 
science had been described as a science of those legal 
principles which exist independently of the institu- 
tions of any particular country. May I restate that: 
a science of those legal principles which exist inde- 
pendently of the institutions of any particular coun- 
try. It has also been said of the science of jurispru- 
dence, that while legal science is capable of being in- 
telligently learned, isolated legal facts are capable only 
of being committed to memory. You see, the thought 
that is behind the purpose that we have dedicated in 
this Association, to promote the science of jurispru- 
dence. We had dedicated our activities to promote the 
study and consideration of those legal principles which 
are and must be behind the statute law,—if it be good 
statute law; a study of those underlying legal prin- 
ciples which are and must be beneath any system of 
practice, if it be a good system of practice. It has 
been said in Holland’s Jurisprudence,—and I take the 


liberty of reading this short passage to you, because 
it states what I have in mind, better than I can pos- 


sibly state it: “The assertion that Jurisprudence is a 
formal science may perhaps be made clearer by an ex- 
ample. If any individual should accumulate a knowl- 
edge of every European system of law, holding each 
apart from the rest in the chambers of his mind, his 
achievement would be best described as an accurate 
acquaintance with the legal systems of Europe. If 
each of those systems were entirely unlike the rest, 
except when laws had been transferred in the course 
of history from one to the other, such a distinguished 
jurist could do no more than endeavor to hold fast, 
and to avoid confusing, the heterogeneous information 
of which he had become possessed. Suppose, however, 
as is the case, that the laws of every country contained 
the common element; that they have been constructed 
in order to effect similar objects, and involve the as- 
sumption of similar moral phenomena as everywhere 
existing; then such a person might proceed to frame 
out of his accumulated materials, a scheme of the pur- 
poses, methods and ideas common to every system of 
law. Such a scheme would be a formal science of law; 
presenting many analogies to Grammar, the science of 
those ideas of relation which. in greater or less per- 
fection, and often in the most dissimilar ways, are ex- 
pressed within the languages of mankind.” 


On yesterday, my friend Mr. Garrett discussed 
before the conference of delegates, the work of the 
American Law Institute, and he there explained how 
that great institute is seeking to find the principles 
that lie behind the decisions, the principles that lie be- 
hind the statute law, and to restate those principles. 
I say, that the American Law Institute is devoting it- 
self to what I understand to be the science of juris- 
prudence, and in our cooperation with the American 
Law Institute, we are furthering that object to which 
we have dedicated our activities. 


The next object of this Association is to promote 
reform in the law. Gentlemen, I consider that a high- 
ly dangerous object of this Association, if it be not 
coupled with an advancement of the science of juris- 
prudence. So long ago as the middle of the 18th Cen- 
tury, a distinguished professor of the law sat at Ox- 
ford to deliver his first lecture. He was traveling un- 
charted seas. It so happens that I have the pleasure 
of owning one of the very early editions of Professor 
Blackstone’s Treatise, and his first, on the study of 
the law, gives a splendid example of a complaint which 
was troubling him; and if it troubled him in 1756, how 
much more must it trouble us now. Said Professor 
Blackstone,—if I may use that terminology, “The mis- 
chiefs that have arisen to the public from inconsider- 
ate alterations in our laws, are too obvious to be called 
in question; and how far they have been owing to the 
defective education of our senators, is a point well 
worthy of the public attention. The common law of 
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England has fared like other venerable edifices of an- 
tiquity, which rash and inexperienced workmen have 
ventured to new-dress and refine, with all the rage of 
modern improvement. Hence frequently its symmetry 
has been destroyed, its proportions distorted, and its 
majestic simplicity exchanged for specious embellish- 
ments and fantastic novelties. For, to say the truth, 
almost all the perplexed questions, almost all the nice- 
ties, intricacies, and delays (which have sometimes 
disgraced the English, as well as other, courts of jus- 
tice) owe their origin not to the common law itself, 
but to innovations that have been made in it by acts 
of parliament; ‘overladen (as Sir Edward Cook ex- 
presses it) with provisoes and additions, and many 
times on a sudden penned or measured by men of none 
or very little judgment in law.’” Continues Black- 
stone: “This great and well experienced judge de- 
clares, that within his time”—in other words, this is 
Blackstone discussing Cook—“This great and well ex- 
perienced judge declares that within his time he never 
knew two questions made upon rights merely depend- 
ing upon the common law; and warmly laments the 
confusion introduced by ill-judging and unlearned leg- 
islators. “But if, ‘he subjoins’ ”’—here quoting Cook— 
“ ‘acts of parliament were after the old fashion penned, 
by such only as perfectly knew what the common law 
was, before the making of any act of parliament con- 
cerning that matter, as also how far forth former 
statutes had provided remedy for former mischiefs, 
and defects discovered by experience; then should very 
few questions in law arise, and the learned should not 
so often and so much perplex their heads to make 
atonement and peace, by construction of law, between 
insensible and disagreeing words, sentences, and pro- 
visoes, as they do.’” That ends the quotation from 
Cook, and Blackstone continues: “And if this incon- 
venience was so heavily felt in the reign of Queen 
Elizabeth, you may judge how the evil is increased in 
later times, when the statute book is swelled to ten 
times a larger bulk; unless it should be found, that the 
penners of our modern statutes have proportionably 
better informed themselves in the knowledge of the 
common law.” 


And so, gentlemen, I say, that before we recom- 
mend any reformation in the law, let us be sure that 
that reformation in the law is based upon accurate 
and careful consideration, and based upon a knowledge 
of those principles of the science of jurisprudence, 
which are and should be carried forward by such pro- 
posed reformation. Now, what sort of law reform can 
and should this Association devote itself to? 


The last object to which we have dedicated our- 
selves, and to my mind, the most important, is this: 
to facilitate the administration of justice. I would 
suggest to you that it is our duty to seek to reform 


the law in the light of such principles of jurisprudence 
as shall facilitate the administration of Justice. The 
lawyer is or should be the master of his own profes- 
sion. If he does not frame and keep sharp the tools 
of his profession, then let him not complain if tools 
are given him to handle which have not been designed 
to facilitate the administration of justice to which his 
profession calls him. 


We are also citizens of the state. If we can sug- 
gest means of facilitating the administration of jus- 
tice which will result in an actual saving to ourselves 
and our brothers who are citizens of this state, then 
we have further carried on. I would suggest that 
some proper committee of this Association give care- 
ful and full consideration to the question of how and 
when public funds can actually be saved, by improving 
methods of taxing jury and witness fees against the 
state, and other similar matters. I am told that it 
comes to a very large sum of money. I would further 
call the attention of this Association to the fact that 
we submitted to the Legislature an amendment to the 
Constitution providing that in all counties, offenses of 
less than a capital nature could be tried upon informa- 
tion of the prosecuting official, and without a Grand 
Jury indictment; such being already the law in certain 
of the larger counties of this state. I would suggest 
and recommend that the proper committee of this As- 
sociation, between now and our next meeting, very 
carefully consider the large amount which can be 
actually saved, to the state in Grand Jury fees if that 
constitutional amendment were adopted; and I would 
suggest that it be again offered to the legislature for 


‘its consideration, with the figures and data to show 


the actual saving in funds which will result. 
But, gentlemen, above and beyond all that, I feel 


that this Association can best fulfill this last object of 
its organization, to-wit: to facilitate the administra- 
tion of justice, if we go forward as we have, in sharp- 
ening the tools of our own profession. As Mr. Rog- 
ers, who is the Chairman of the Committee that is do- 
ing such splendid work for the conference of delegates, 
stated yesterday, if the lawyer does not see to it that 
proper statutes for the practice of his profession, are 
passed, then no one will see to it. My predecessors in 
this office inaugurated the committees which worked 
upon and completed the 1931 chancery practice act. 
It was the good fortune of the Executive Council, over 
which I have presided this last year, to obtain the 
passage of that act in the Legislature. We have also 
delegated to a committee of which Mr. Rogers is the 
chairman, work upon the proposed reformation of our 
probate practice. That work is going forward, and 
the completed report will be made next fall to the con- 
ference of delegates. Those thoughts challenge our at- 
tention. I say we are accomplishing something, not 
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for ourselves alone, because we are servants of the 
state; I say that we are accomplishing something for 
the State of Ficrida, when we give our time, our 
thoughts and our efforts to facilitate the administra- 
tion of justice, in proceeding with a careful, funda- 
mental and continuing reformation of the practice of 
law in our courts. Gentlemen, it has been a pleasure 
to serve you this year. (Applause). 

PRESIDENT COOPER: Gentlemen of the Bar, it 
is not often that a presiding officer has an opportunity 
to present a man who is a distinguished specialist in 
his profession, and also the personal friend of the pre- 
siding officer. My friend Mr. Tracy has come here 
today from the University of Michigan, at my per- 
sonal request. He is an outstanding authority in the 
law of corporations, although he would not admit it 
himself; and he has come here to speak to us today 
on something that I know may be very useful to many 
members of this profession. Mr. Tracy’s subject is 
“How certain modern developments in corporation in- 
fluence have failed to meet the test of the present de- 
pression’. I have the honor to present my friend, the 
Honorable John E. Tracy, Professor of corporate law, 
University of Michigan law school. 


HOW CERTAIN MODERN DEVELOPMENTS IN 
CORPORATION INFLUENCE HAVE FAILED 
TO MEET THE TEST OF THE PRESENT 
DEPRESSION 


HONORABLE JOHN E. TRACY: Mr. President, 
Judge Buford, and fellow members of the Bar: When 
’ I received a telegram some two or three weeks ago 
from your president, asking me if I could join you on 
this occasion, I had to smile as I recollect an experi- 
ence which I had about a year ago. My telephone rang 
one day, and long distance announced that Milwaukee 
was on the line; soon I heard the voice of a lawyer 
friend of mine in Milwaukee, and he had something 
like this to say: “I just had a call from the president 
of my State Bar Association, which meets in about 


from the principal speaker who was to address them, 
a prominent young lawyer, who says he is unable to 
come.” Well, all the time my friend was talking, I 
was rapidly thinking, can I possibly make it; I am 
filled up with engagements next week, and ten days 
is entirely too short a time to prepare a Bar Associa- 
tion address, etc. Then he went on. “So I thought I 
would call you up and see if you could give me any ad- 
vice on where I could get a good speaker.” (Laughter). 
I didn’t see my friend for several months after that; 
finally, late in the summer I happened to encounter 
him in Chicago, and I said, “Say, Ed, do you remem- 
ber the telephone conversation we had this last 
spring”? He said, “Oh yes, the fellow you sent us 


ten days, and he tells me they have just had a wire 
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was a very good man”. “Well,” I said, “do you know 
that conversation of ours rather reminded me of a 
story?” He looked at me a little suspiciously, and 
said, “Go ahead with your story.” I said, “The story 
is this: a rather lonely young man was sitting in a 
London club one night, tipping his whiskey and soda, 
and a friend came in and joined him. The friend said, 
“Say, did you see that very interesting advertisement 
in the Personal Column of this morning’s Times?” 
“What was it?” ‘Why, there is a man who is going 
on a hunting trip to Africa, and he is advertising for 
a companion to go with him, all expenses paid.” They 
both said, ‘“‘Wouldn’t that be a wonderful trip?” Then 
another man dropped in and joined them, and finally 
they had quite a group of them; and that was their 
principal topic of conversation. The first young man 
was very much interested, would like to go, but there 
were many reasons why he couldn’t go; he was just 
starting out in his business, and he was engaged to be 
married in another month—and several reasons; and 
the temptation was great. Well, finally about mid- 
night, they left him in a rather bibulous state of mind, 
and he sat there engaged in deep thought, struggling 
with his problem. Finally, you could see a light come 
on his countenance; he had made his decision, he was 
going to act. He looked up the advertisement, found 
the address, called a cab, and started to driving clear 
out to one of the suburbs where this address was 
given. Finally, about two o’clock in the morning he 
drew up at this house; the place was dark; he went in 
and rang the bell, and rang and rang, until a rather 
angry head thrust itself out from a window above. 
“What do you want?” “Are you the man that adver- 
tised for a companion to go to Africa on a hunting 
trip?” “Yes, what of it?” “Well, I just came out 
here to tell you that I can’t go.” When I received the 
telegram from my friend John Cooper, I had no hesi- 
tancy in replying, because I wanted to come. It is 
something more than mere graciousness when I say 
that I like Florida, I like the climate, I like your lakes 
and rivers, I like your people, and I have a very high 
regard for the calibre of your body; and it is with a 
feeling of deep appreciation that I accepted the invita- 
tion to address you this morning. 


In its application to the matters which are to be 
here discussed the word “modern” may be considered 
as meaning approximately post-1918 and as introduc- 
tory to that discussion it may be well to briefly review 
the methods by which the financing of business enter- 
prises was done in this country prior to the World 
War. 


Up until that time our financial history had been 
that of a debtor nation and a large number of our 
business enterprises, particularly the building of our 
railroads, was financed from abroad, through the pur- 
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chase by foreign investors of a large part of our bond 
and stock issues. Such financing as was not done 
through the aid of foreign investors was done either 
by those who were directly interested in the enterprise 
as owners and managers or by large investors in this 
country, men who made bond purchases in large blocks. 
There were in those days comparatively few invest- 
ment banking houses and those were located in the 
chief financial centers. The demands from prospec- 
tive borrowers were greater than the amount of capi- 
tal available for investment and the investment bank- 
ers, whose function it was to finance new enterprises, 
were able to pick and choose, with considerable dis- 
crimination, as to which of the many requests upon 
them for capital should be granted. The so-called 
common people were not considered in the market at 
all. There was no such thing as a baby bond. The 
surplus funds of those people were either kept in sav- 
ings accounts or invested in the securities of building 
and loan associations or in small farm and city mort- 
gages. Almost every New England bank in a thrifty 
community had agents in the farming communities of 
the West through whom their customers’ money was 
loaned out on farm mortgages at a better rate of in- 
terest than could be obtained on loans made in the 
East. The moneys of this humbler class of our citi- 
zens which were not accounted for in the above ways 
were spent in buying stock in gold mines, Mexican 
plantations and other get-rich-quick schemes, in specu- 
lating in the grain markets (the small town speculator 
in wheat was considered in those days quite a factor 
in the market), and, of course, hundreds of millions of 
dollars of their money went every year into the sa- 
loons. While they might occasionally buy a bond or a 
listed stock their purchases were not considered by 
the financial world as having any importance. 


When the World War started in 1914 its effects 
scon showed themselves in increased orders to our fac- 


tories and for the products of our farms and tremen- 
dous changes began to take place in the ability of our 
people to invest. War profits to the owners of busi- 
ness enterprises came in large volume and, due to great 
increases in wages, the savings of the laboring class 
began to multiply fast. Before the War was over we 
had turned from a debtor to a creditor nation, which 
meant that hundreds of millions of dollars which had 
theretofore been sent across the water every year to 
pay interest on European loans, stayed in this country 
and a reverse stream of interest money set in from 
Europe to the United States. These several factors— 
the huge profits of the owners of business enterprises, 
the change from a debtor to a creditor nation, and the 
largely increased savings of the laboring class, due to 
their increased earnings and due, in certain part, to the 
large saving in their drink bill consequent upon the 
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adoption of the policy of national prohibition—caused 
the collection of a tremendous reservoir of idle money, 
all seeking profitable investment. Thereupon, the in- 
vestment bankers of the country, with more money of- 
fered to them for investment than they could place in 
the fields to which their investments had theretofore 
been limited, were compelled to change their position 
from that of discriminating lenders of money, choos- 
ing to whom they would loan, to one where they were 
openly out in the market trying to find some one to 
whom they could loan. Also the number of invest- 
ment banking firms became tremendously increased, 
for why should a good bond salesman, with a large list 
of customers, all anxious to buy securities, work on 
commission for a large bond house, when he could 
start his own firm and obtain not only a profit from 


the sale but a profit from the underwriting of new 
bond issues? 


In this hunt for profitable investments for their 
customers the investment bankers sought and found 
many new fields. One of their greatest fields was for- 
eign loans and billions of dollars were invested not only 
in the securities of foreign governments but in the fi- 
nancing of foreign business enterprises. Other large 
sums were invested in unduly expanding the manufac- 
turing facilities of this country. I shall not undertake 
to discuss here those two fields for investment, as to 
which there have now arisen many critics, but I shall 
confine my discussion to certain other fields in which 
somewhat new methods of corporate financing were 
employed, the results of which have not proved gen- 
erally satisfactory. 


The first of these developments which I shall dis- 
cuss is the leasehold bond. Prior to the World War, 
although a certain amount of building was done 
through the floating of bond issues, a new office build- 
ing or warehouse or hotel was usually constructed, in 
a considerable part, out of moneys contributed by the 
proprietors of the enterprise, with the aid of a first 
mortgage loan often obtained through one of the large 
insurance companies. In fact, I think that a modern 
investor in real estate bonds would be somewhat sur- 
prised to hear that the Equitable Building in New 
York, one of the largest office buildings in that city, 
was financed, just prior to the World War, to a con- 


siderable amount, out of the proceeds of an issue of 
stock. 


During the War our people, through their partici- 
pation in the Liberty Loan issues, became accustomed 
to buying bonds and buying them in small amounts, 
the five hundred dollar bond and the hundred dollar 
bond having made their appearances, and such in- 
vestors were now in the frame of mind to take a bond 
instead of the old fashioned mortgage. Now in their 


minds what was more stable and sure than money — 
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loaned on real estate and what could be a sounder in- 
vestment than a real estate bond? A tremendous mar- 
ket, therefore, was created for bonds of this character 
and promoters of business buildings discovered that 
not only would they have no difficulty in obtaining 
substantial financing of their enterprise through the 
sale of mortgage bonds, but that so great was the de- 
mand for bonds of this character that they could do 
this financing on practically a 100% basis, under an 
arrangement by which the public would contribute all 
the money and take all the risks of the enterprise and 
the promoters would hold the entire equity interest in 
the building, except such part as they were compelled 
to surrender to the investment bankers as a part con- 
sideration for the floating of the bonds. 


The result, of course, was a tremendous boom in 
the construction of large buildings in this country, of- 
fice buildings, hotels, theaters, apartment houses, 
warehouses, garages, coliseums, club houses, toll 
bridges. The methods devised for financing these 
numerous buildings varied somewhat. The favorite 
method was a first mortgage bond issue, on about a 
70% basis, followed by an issue of second mortgage 
bonds, bearing a somewhat higher interest rate, which 
latter bonds were sold to the public, if they could be 
persuaded to buy, and, if not, they would be taken by 
the contractors who would expect to reap a large profit 
from the construction of the building. 


In this real estate financing there came to be de- 
veloped the use of that facility known as the leasehold 
bond. Of course there have always been mortgages 
on leaseholds in such a city as New York, where a 
large amount of real estate is held under a strict policy, 
not of sale, but of leasing on ninety-nine year leases. 
The owner of a building erected on such a leased prop- 
erty could often raise money on the same by mort- 
gaging the leasehold plus the building. A new use for 
these leasehold issues was found, however, when the 
promoters of business buildings found themselves 
facing a certain difficulty in financing. To illustrate, 
they desire to erect a three million dollar office build- 
ing on a parcel of real estate which is worth one mil- 
lion. They see no way of borrowing more than three 
million dollars on the enterprise, which will leave them 
one million short. If they pay the owner one million 
dollars for the land they will have only two million dol- 
lars with which to complete a three million dollar 
building. So the bright idea comes to some one, why 
buy the real estate? Why not take a long term lease 
of the ground and erect the building with the three 
million dollars which we can borrow? The bonds, 
which will be secured by a mortgage on the leasehold 
plus the building, will be a perfectly sound security, 
for it is certain that the earnings of the building will 


be sufficient to enable it to pay taxes and ground rent 
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and the margin of earnings is so great that the chance 
of the security being lost to the bondholders by for- 
feiture of the lease is inconceivable. The bankers 
found that bond purchasers would apparently as soon 
purchase a leasehold bond as one secured by a mort- 
gage on the fee and this method of financing, offering, 
as it did, opportunities for new business construction 
which could not otherwise have been financed, was a 
substantial factor in sustaining the great boom in the 
promotion and building of business structures. 

The consequences of this building boom were in- 
evitable and could have been foreseen by anyone who 
was studying the situation. Every city in the United 
States became over-built with office buildings, hotels, 
apartment houses, warehouses, etc. Any number of 
illustrations could be given of this overbuilding but I 
shall content myself with two. In a small sized city 
there appeared to be a shortage of office room, so the 
directors of a bank which occupied the principal corner 
in the town, after weighing the matter very carefully, 
decided to fill this need by building a six story office 
building on their corner, which would be amply suf- 
ficient to meet the needs for office space in that city 
for a number of years. Within three years, however, 
an office building equal to or greater in size than that 
built by the bank had been erected on each of the other 
three corners at that intersection, resulting in a fur- 
nishing of office space four times that of the demand. 
In the city of Detroit it was felt that there was a need 
for a modern terminal warehouse and such a ware- 
house was projected and its construction started. 
Within three years four huge warehouses of this type 
had been constructed, which was four times the 
amount of actual new warehouse demand. 


The consequences of such overbuilding in connec- 
tion with such methods of one hundred per cent fi- 
nancing soon began to be seen. There was a marked 
deficiency in the estimated revenues from operations. 
Even in cases where there was no competitive build- 
ing it was found with much dismay, that the expecta- 
tions of the promoters as to prospective occupancy of 
buildings were not being met. It was found that much 
less traffic was going over new toll bridges than the 
engineers had estimated. It was also found that the 
financing had been done in too limited a way, so that 
there was often money sufficient only to finish a hotel 
and not to furnish it, and generally there was not suf- 
ficient provision for working capital, to pay operating 
expenses and to take care of fixed charges during the 


first few months of operations when the revenues 
would be limited. 


The first results that appeared in the way of de- 
faults were a large number of defaults in the payment 
of instalments of principal on serial issues of bonds, 
many of these bond issues having been set up with a 
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provision for fairly large maturities of principal oc- 
curring each year, so that the whole of the issue would 
be paid off within, say, a twenty year period. Then 
began to occur defaults in the payment of bond in- 
terest, even in those cases where there were no serial 
maturities, which defaults in interest were simply due 
to the fact that the building was not able to earn suf- 
ficient moneys to pay operating expenses, taxes and 
fixed charges. Finally, came the situation, which is 
applicable to the leasehold issues heretofore mentioned, 
where the net revenues from the building, after paying 
operating expenses, were not even equal to the 
amounts due for taxes and for ground rent. When 
such a default occurs, of course the situation is ap- 
palling. The failure to pay taxes or ground rent is a 
cause fcr the forfeiture of the lease and there is no 
way of preventing such a forfeiture except by volun- 
tary assessment of the bondholders. If the results of 
operation of such a building show that its earnings are 
insufficient to pay even these prior charges there is 
little inducement to the bondholders to continue to 
pour money into the enterprise and the only sound ad- 
vice that can be given them is to avoid throwing good 
money after bad and to let their investment go. All 
over the United States today leaseholds are being for- 
feited for non-payment of ground rent, with the result 
that hundreds of millions of dollars of value in office 
buildings, theaters, hotels and other commercial build- 
ings are passing to the owners of the land on which 
such buildings are built, and the interests of the hold- 
ers of leasehold bonds are being completely wiped out. 
Some examples of such forfeitures which have come 
to my attention are a large office building, a theater, 
and a large garage in the city of Chicago, a large hotel 
in the city of Grand Rapids, a large theater and office 
building in Detroit, and a number of different business 
buildings in the city of Cleveland. So serious a blow 
has been dealt to the theory of financing business 
buildings by the issuance of leasehold bonds that it 
seems safe to say that this method of financing has 
not been able to stand the test of the present depres- 
sion. 
The next modern development in corporation fi- 
nancing which I shall discuss is the financing of the 


operations of public utilities by the sale of the securi- 
ties of public utility holding companies... Up until, say, 
twenty-five years ago the average public utility, a 
light plant, a water plant or a gas plant, was an in- 
dividual unit, built to meet the needs of the communi- 
ty in which it was installed and it was generally owned 
by local capital. Some years prior to the War, public 
utility operators discovered the advantages which 
could be gained in the betterment of service and the re- 
duction of operating expenses through the combining 
of several plants, and, gradually but somewhat slowly, 


individual plants were bought up and combined into 
the larger systems. The greatest growth in such busi- 
ness did not take place, however, until after the War. 
This sudden growth was due to two causes: first, to 
the great flood of investment money which was avail- 
able to promoters for the purposes of their financing, 
public utility bonds being in great demand; second, be- 
cause of certain rather unfortunate decisions made by 
the Supreme Court of the United States involving 
rates which might be charged by such utilities they 
had become extremely valuable. The basis on which a 
public utility is entitled to charge rates is that its rev- 
enues must be sufficient to pay its operating expenses, 
to keep up its property and to pay a fair return on the 
value of its property devcted to public use. The Court, 
through a long line of decisions, had rather committed 
itself to the theory that the value of the property de- 
voted to public use was properly measured by the es- 
timated cost of reproduction of such property at the 
date of the inquiry, less the estimated depreciation on 
the same since its original construction. Inasmuch as, 
on account of the War, construction costs had prac- 
tically doubled since the time when most of the public 
utility plants in this country were built, the result of 
these logical decisions of the Supreme Court was to 
practically double, for rate making purposes, the value 
of all public utility plants in the country. Also, im- 
mediately following the War, there was a period of 
high interest rates and in certain cases which came on 
before the Supreme Court, in considering an allegedly 
confiscatory schedule of rates imposed by a utility 
commission, the Court very properly found that 8% 
per annum would represent no more than a fair return 
on the value of the property of the utility, that being 
the estimated cost of obtaining the money for con- 
struction and operation. When money conditions be- 
came much easier throughout the country during the 
years from 1921 to 1928, so that money could be bor- 
rowed by utilities on a 5% or a 6% basis, and, on this 
borrowed capital, the utility was entitled to earn a re- 
turn of 8‘, and when it was seen that, for rate mak- 
ing purposes, practically every utility in the country 
had a value greatly in excess of its cost, it became ap- 
parent that the buying up of local public utilities and 
combining them into larger units offered the most cer- 
tain profit of any promotional enterprise. Thereupon 
ensued a race between promoters to see which could 
buy utilities first, and all over the United States ex- 
pert buyers were traveling from town to town, inter- 
viewing owners of the public utilities—electric plants, 
gas plants, water plants, ice plants; independent tele- 
phone companies, etc.—offering fancy prices for these 
properties. Certain of these purchases were being 


made by strong existing holding companies—Electric 


Bond and Share Company, North American Company, 
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Stone and Webster, Standard Gas and Electric Com- 
pany, and the Insull Companies—but many of them 
were made by new ambitious promoters, who entered 
into this speculative enterprise with practically no 
capital except the willingness of bankers to finance 
their purchases by taking from such promoters, for 
sale to the public, various issues of stocks and bonds. 
These promoters were able, in this way, each to ac- 
cumulate into his own holding company groups of 
utilities whose combined securities ran sometimes into 
the fifties and the hundreds of millions of dollars. 

It was found, however, that which the earlier op- 
erators already knew, that public utility financing had 
its own problems. A manufacturing enterprise can be 
put on its feet by giving it the money for plant con- 
struction and for working capital and can be expected 
to hold its own without further financial help. In a 
public utility, however, there is a constant demand for 
additional money for construction and extension. Ev- 
ery new house or group of houses which go up on a 
street will demand the expenditure of capital for the 
extension of electric light lines, gas mains, water 
mains, etc. Some means must be devised for providing 
this constant flow of new capital. The promoters 
found that this new financing could be done in part 
through the use of open end mortgages of the oper- 
ating companies, viz., a mortgage on a present exist- 
ing plant, to secure the payment of a certain amount 
of bonds issued at the time, with a provision for the 
issuance, from time to time, of additional bonds 
against capital improvements up to, say 70% of the 
cost of such improvements, providing the earnings of 
the company are sufficient to pay interest on the new 
bonds and on the bonds already outstanding up to, say 
114 or 134, times the annual bond interest. First mort- 
gage bonds of this character are a standard security 
and, if honestly issued, without wrongful manipulation 
of figures as to cost of improvements or of revenues, 
have been demonstrated throughout the present de- 
pression to have been a sound security, there having 
-been few defaults in issues of this character. But it 


will be noted that the money raised by the sale of such’ 


bonds can be up to only, say 70% of the cost of the 
improvements made and the utility must go elsewhere 
for reimbursement for the additional 30% of construc- 
tion costs. These moneys were attempted to be pro- 
vided for in several ways. One way was by the sale 
of preferred stock of the operating company to local 
people, under what is known as the customer owner- 
ship plan. This plan was excellent, so far as it went, 
but nowhere nearly enough stock could be sold in this 
way to furnish the money needed. It was found, how- 
ever, that this money could be obtained by selling the 
securities of the holding company which owned the 
equity interest in the operating company represented 


by its shares of voting stock. These securities of the 
holding company were most usually put out as first 
lien collateral trust issues, secured by the pledge with 
a trustee of the shares of capital stock owned by the 
holding company in its various operating companies 
plus second mortgage bonds of the operating company 
which the holding company might own, plus unsecured 
notes of the operating company to the holding com- 
pany, representing moneys advanced. It will be noted 
that, although such collateral, on its face, was in ex- 
cess of the value of the bonds issued by the holding 
company against the same, and that such bonds were 
properly called first lien bonds in that they constituted 
a first lien on such collateral, nevertheless they did 
not represent in any way a first lien on the property 
of the operating companies but were distinctly a ju- 
nior lien, both on the properties and on the earnings 
of the actual operating companies, the only income of 
the holding company being moneys received as interest 
and dividends from the various operating companies 
after each of the operating companies had met its own 
prior fixed charges. In addition to this method of fi- 
nancing, the holding companies issued and sold to the 
public large amounts of their unsecured debentures 
and a tremendous number of shares of their preferred 
and common stocks, and they also obtained large 
amounts of money by the issuance of short term un- 
secured notes which they sold to the public or which 
they used as collateral in obtaining loans from banks. 


This public utility financing became more compli- 
cated when groups of holding companies began to be 
gathered together into larger companies, so that, in 
some instances, there were as many as four or five 
intermediate holding companies between the principal 
holding company and the various cperating companies. 
Each of these various groups issued its own securities 
and the parent company issued its securities, with the 
shares of stock owned by it in these various groups as 
collateral, and there was a large amount of lending of 
security from one of these groups to the other, as 
money was needed for the operations of the various 
companies owned by the several groups. 

This process of buying up public utilities at high 
prices and amalgamating the same into huge systems 
and of financing them in this way went along very 
happily until about the spring of 1928, when certain 
clouds began to appear on the horizon. One cloud was 
the fact that most of the operating companies had by 
now been bought up and the only way for a holding 
company to keep growing was to buy, at a very high 
price and with a large expenditure of cash, for the 
owners now cannily demanded cash, a group of prop- 
erties which had been gotten together by some one 
else. Another cloud, which affected all companies in- 


cluding those which were no longer endeavoring to ex- 
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pend but which were trying to consolidate and main- 
tain their several holdings, was that the fickle public 
was changing its investment policy from bonds to 
stocks, there having been a great rush to Wall Street 
to buy common stocks. Therefore, when an issue of 
short term bonds or notes became due, it was no longer 
easy to put out a refunding issue. And still, steadily, 
every day, came the insistent demands from the oper- 
ating companies for more funds for extension. Then, 
as the depression came on, came a reduction in rev- 
enues from operations, reflected immediately in the 
lessened ability of the operating company to pay divi- 
dends to the holding company. 


What has since transpired is known to us all, that 
even the strongest of these holding companies have 
had a hard struggle to maintain their credit; the value 
of their securities has fallen to present quotations 
which are a mere fraction of their original selling price 
to the public, and sound financing has compelled them, 
in many cases, to substantially reduce their capitaliza- 
tion. The weaker companies have not been able to 
withstand the strain of the depression and, one by one, 
they have defaulted on their securities and have gone 
into the hands of receivers. After an expensive re- 
ceivership the holders of their securities, in order to 
obtain financial help to carry the enterprise along, 
have had to adopt a plan of reorganization which has 
generally recognized as to be continued without change 
only the sound first mortgage bonds of the operating 
companies. The first lien bonds of the holding com- 
panies have been cut in amount and interest rate, the 
cut becoming deeper the farther away such securities 
came from the operating companies, so that the fixed 
obligations issued by the principal holding company, 
as distinguished from the group holding companies, 
together with the preferred and common stocks of the 
principal holding company and generally of the sev- 
eral groups, have been shown by the plan of reorgan- 
ization, to have little or no value. If the preferred 
stocks of the operating companies are left undisturbed 
it is only because they are held by customers of the 
utility, to whom special deference must be shown. The 
promoters of these vast enterprises have lost their all 
and are penniless. The depression has therefore dem- 
onstrated the truth of the old adage that, in this world, 
you cannot get something for nothing and that meth- 
ods of financing which provide that 100% of the 
needed funds be furnished by the investing public and 
nothing be furnished by the proprietors of the enter- 
prise are unsound. 

The third of these modern developments in cor- 
poration financing which I shall discuss is the tre- 
mendous issues of securities of investment trusts 
which were put out in the stock market boom of 1923- 


1929. To have an understanding of the problems that 


be well to discuss, somewhat briefly, the nature of an 
investment trust. It is an organization designed to 
arise out of the organization of such concerns it might 
meet the desire of the public to invest in the securities 
markets and to obtain safety and profit through wide 
diversification in the purchases made. We all agree 
that rather than to buy a hundred shares of one stock 
it would be much safer if the purchaser could buy a 
few shares of a large number of widely distributed is- 
sues in different fields of business, so that the risks, 
not only of the individual enterprise but those attend- 
ant upon changes within any one industry, would be 
distributed over a large number of securities. As the 
funds available by the average investor for this pur- 
pose are too small to enable him to distribute the in- 
vestment among a large number of purchases, the de- 
sired result is accomplished by having a large number 
of such investors unite their funds for the purchase of 
a large number of securities to be held for their joint 
account. Investment trusts, as such, are not a new 
invention. They have been for many years a standard 
method of financing in England and Scotland but they 
have never had a great use in the United States until 
the last few years. They are of two general types, 
the management type and the fixed trust. In the 
management type of trust a corporation is organized 
which sells to the public shares of its capital stock and 
the moneys derived by these stock sales are used by 
the management in purchasing such widely diversified 
types of securities as to the management deems best, 
and, as the management sees fit to shift the invest- 
ments of the corporation, it is given full authority to 
accomplish such result. In addition to the funds ob- 
tained for investment purposes from the subscriptions 
of its shareholders, such a trust will often obtain funds 
in large amounts by borrowing the same in the mar- 
ket through the sale of its own bonds or debentures. 
As the assets of such a corporation consist of standard 
securities kept in its portfolio from which interest and 
dividends are being constantly received, and as it has 
no debts and there are few risks in the business, money 
can be borrowed in this way at very advantageous 
rates of interest, often 5% or better. A management 
trust expects to make a return of at least 19% on its 
stockholders’ contributions, which return is made in 
several ways: (1) by interest and dividends on the se- 
curities in its portfolio, which may amount to 5% or 
% ayear; (2) with the use of a large amount of cash 
capital it is in a position to pick up distress bonds and 
stocks on the market at prices much below their real 
value and to realize a profit on resale of such securi- 
ties; (3) with this large amount of cash capital avail- 
able it can aid in the financing of large enterprises by 
obtaining a ground floor position in the floating of 
new issues of securities of sound companies. 
The other general type of investment trust is 
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what is known as the fixed trust, in which the funds 
contributed by the shareholders must be invested in a 
fixed list of securities, so many shares of stock of a 
certain railroad, so many shares of stock of a certain 
steel company, so many shares of stock of a certain 
oil company, so many bonds of a foreign government, 
etc. The idea back of a fixed trust is that no manage- 
ment can be trusted to safely handle the funds of oth- 
ers and that the shareholder knows at all times just 
what is in the portfolio of the trust, and, although he 
obtains diversification of the investment, it is a fixed 
and limited diversification. 


During the period of the stock market boom, par- 
ticularly in its last two years, when the public became 
very much common stock conscious, to use a well 
known expressicn, hardly a day went by without the 
bringing out, by some group of bankers, of a new in- 
vestment trust, whose securities were sold in tre- 
mendous amounts and whose portfolios ran into the 
billions of dollars. Several unfortunate results oc- 
curred from this sudden rush of the public to buy se- 
curities of investment trusts. One result was that pro- 
moters found that they could make money by buying 
securities and selling them to their own investment 
trust at a substantial profit, the investing public not 
being particular in their scrutiny of what the securi- 
ties in the portfolio of the trust had cost. Another re- 
sult was that the managers, with this large amount of 
free capital in their hands for investment, could not 
restrain themselves from yielding to the temptation of 
the opportunity to make money for their investors by 
plunging them into some large speculative enterprise. 
For example, the stockholders of a large investment 
trust in the Middle West woke up one morning to find 
that the management had used a very substantial 
amount of the cash of the trust in acquiring the con- 
trolling stock interest in a large automobile company, 
at a time when competition in the manufacture of auto- 
mobiles was becoming the most severe in the history 
of that industry. A third result was that the invest- 
ing public began to switch their interest in investment 
securities from bonds to stocks and large amounts of 
bonds were thrown upon the market in order to obtain 
funds with which to buy the stock of investment 
trusts, and the prices of bonds rapidly fell. A fourth 
result was that these various investment trusts, both 
of the management type and of the fixed type, in 
searching for securities which were sound and, at the 
same time, had good prospects of earnings and ap- 
preciation in value, quite often proceeded to pick out 
their securities from the same general groups, United 
States Steel, Union Pacific, Standard Oil of New Jer- 
sey, A. T. & T., Allied Chemical, etc. When you or I 


purchase in the market fifty or a hundred shares of 
such a stock, our purchase does not materially affect 
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the general market price, as there is usually an owner 
of that amount of stock who is willing to sell. When, 
however, a large number of purchasers come into the 
market at the same time, each bidding for thousands 
of shares of the same stock, there can be only one re- 
sult, that there will be a rapid, an entirely too rapid, 
rise in the price of such stock. As these investment 
trusts came into the market for shares”of these lead- 
ing stocks in large amounts, the holders of such stocks 
proceeded to take their profit and to sell the same at 
the high prices offered. But with what result? That 
these same sellers took the proceeds from their sales 
and invested the same in the stocks of the investment 
trusts, which, thereupon, had more sums for invest- 
ments in these same stocks, and a vicious circle was 
started, the only result of which could be to boost the 
price of a large number of securities to a point far be- 
yond what such prices would ever have reached in a 
normal investment market. Strange to say, when the 
causes of the stock market boom are discussed by 
economists, there seem to be few to whom it has oc- 
curred that one of the greatest causes of the tremen- 
dous inflation in prices was not the small town in- 
vestor in fifty or a hundred shares of some one se- 
curity but the huge purchases of investment trusts. 
It will be noted, also, that the billions of dollars which 
were poured by the public during those years into the 
securities cf investment trusts did not, by any means, 
constitute new money in the market, but much of it 
represented the proceeds of sales of stocks which were 
purchased by these same investment trusts, so that 
what the investing public were doing was to buy 
stocks from themselves, out of proceeds of sales made 
the day before to themselves, and all the time at con- 
stantly increasing prices. 


Now let us see what happened when, in October, 
1929, the stock market proceeded to crash and these 
inflated values of stocks began to disappear. The first 
thing that happened, of course, was that there was a 
tremendous shrinkage in the book value of the assets 
of every investment trust, represented by the de- 
creased market value of the securities in its portfolio. 
Another thing that happened was that the flood of 
new investment money obtained through the sale to 
the public of the securities of the trust ceased, so that 
the trust no longer had funds available for making 
profitable deals by going into the market and picking 
up securities at distress prices, and even those who 
did have the funds to do this found that these were 
not distress prices after all and that the securities so 
purchased had to be later resold at a loss and not at a 
profit. Also, with a stoppage in business and no new 
financial projects being undertaken, there was no long- 
er any profit to the trust from that portion of its busi- 


ness which consisted of financing new enterprises. 


if 
| 
q 
f 
| 
i 
1 
| 
i 
| 
| 
{ 
| 
1 
: 
4 
i 
5 
4 
| 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 17 


Therefore the income of such a trust necessarily 
dropped from the estimated 10% a year on its stock to 
the actual income received from interest and dividends 
on the securities in its portfolio, which, after deduct- 
ing management charges, would cut down its earnings 
to not much over 5% a year. But a large number of 
such trusts had outstanding issues of bonds and de- 
bentures on which they were obliged to pay interest of 
5%, 514% or 6% a year. The funds of the corpora- 
tion must be conserved for meeting these interest pay- 
ments and these investment trusts were compelled, by 
the necessities of the situation, to cease payment of 
dividends on their own shares. Even this was not so 
bad during the year 1930, when most of the corpora- 
tions whose securities were held in the portfolios of 
these trusts continued to maintain their regular rate 
of dividends. In the year 1931, however, one by one 
these other corporations began to cut their dividends 
and, in many cases, to pass the same, with the result 
that the income of the investment trust was material- 
ly decreased, in some cases to a point where it was un- 
able to pay interest on its own obligations except from 
the sale of securities in its portfolio, and, as the trusts 
began to unload securities for this purpose, these sales 
helped still more to depress the market for the securi- 
ties which they still held. 


There were a large number of investment trusts, 
however, which had no outstanding obligations other 
than the obligation to shareholders. If those trusts 
received any income at all from the investments in 
their portfolio such income was therefore available for 
paying dividends to their own stockholders, and, in 
many cases, they continued to pay such dividends, 
though generally at a decreased rate. Suddenly, how- 
ever, most of these investment trusts ceased the pay- 
ment of dividends on their own shares. Why? Not 
because they did not have some income available for 
that purpose, but because the shrinkage in their as- 
sets represented by the securities in their portfolios 
had been such that the capital of the corporation was 
impaired and they were confronted with the rule of 
law which provides that a corporation whose assets 
are not equal to its liabilities (including capital stock 
as a liability) can not declare dividends even if it has 
earnings for that purpose. How is such a situation to 
be met? In only one way—by reducing the capital 
stock, or in the case of no par value shares, by re- 
ducing the amount carried on the books as stated cap- 
ital. All over the United States, during the past six 
months, there has been a series of meetings of stock- 
holders of investment trusts, called for the purpose of 
adopting amendments to their charters to reduce their 
capital stock to a point where it would no longer ex- 


ceed the value of the assets of the corporation, the 
market value of which was now only a small fraction 


of the cost of such assets when purchased in the mar- 
ket of 1928 or 1929. 

From the above discussion it would seem apparent 
that, of all the developments in modern corporation 
finance, at least three of these developments have 
failed to meet the test of the present depression, not- 
withstanding that financiers and economists and dis- 
tinguished lawyers all at the time considered them 
sound, viz., the leasehold bond, the financing of the 
operations of public utilities through sales of securities 
of hclding companies, and the investment trust, both 
of the management type and the fixed type. What is 
to be the future of these developments? 

So far as the leasehold bond is concerned I, per- 
sonally, doubt if it will ever come back into the popu- 
lar favor which it did, at one time, enjoy. In the fu- 
ture, if leasehold bonds are issued and sold, it will be 
only under exceptional circumstances, where the in- 
come of the issuing corporation is so absolutely cer- 
tain under the financial set up, to be sufficient to meet 
fixed charges, that there will be no question of the pos- 
sibility of forfeiture of the lease. 


The public utility holding company will continue 
to function, but not with the ease of financing which 
those companies have heretofore enjoyed, and a large 
part of such financing will be equity money, con- 


_ tributed by those who know that they are taking a po- 


sition as stockholder in the enterprise with all the at- 
tendant risks. Investors are through with the taking 
of second and third lien securities, or securities which, 
while on their face a first lien, are secured by nothing 
but second, third and fourth lien obligations. 


The investment trusts will continue. The strong- 
er ones will survive and will make money by taking 
over the weaker trusts by the purchase of the capital 
stock of the same at prices much lower than the book 
value of such stocks measured by the market prices of 
the securities carried in the portfolio. The day of the 
banking house which has heretofore made money by 
buying a group of stocks at a certain price and resell- 
ing them to the public at a greatly enhanced price as 


the portfolio of a fixed trust is over. The Blue Sky | 


commissions and the stock exchanges have learned of 
and will no longer tolerate such practices. 

I heard not long ago that there is a man some- 
where in the United States—strange to say I think he 
is located in Detroit—who is said not to have lost any- 
thing by the depression. That is the only case of the 
kind of which I have heard. All the rest of us have 
been losers, heavy losers, some greater losers than 
others simply because they had more to lose. Out of 
it all I think that we are agreed that the country is 
better off in at least one respect—we have had our 
lesson and I doubt whether the financial schemes 
which were proposed during the boom years of our 
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prosperity and whose fallacy has been exposed only by 
the stresses of our present depression will ever be re- 
vived in the same manner. If so, our disappointments 
and our sorrows may have been well worth the cost. 


. . . President Cooper recognized Mr. Fleming, of 
the Broward County Bar Association, who outlined the 
entertainment features provided for the convention. 

PRESIDENT COOPER: Gentlemen, before any 
of you leave the room, we have to elect a nominating 
committee for the elections tomorrow, which is the 
most important duty we have. May I call to your at- 
tention the amendment to the Constitution which was 
adopted last year: (Reading amendment to Article 5 
of the Constitution, adopted at the 1931 convention). 
We have placed numbers around the room, and I think 
some are outside; I will ask the members here to as- 
semble under the number of their circuit, and deter- 
mine on the member of the nominating committee from 
your Circuit and report back here to the Secretary 
immediately. 

SECRETARY BENTLEY: Wouldn’t it be better 


to have the Nominating Committee meet back here in 
about ten minutes? 

PRESIDENT COOPER: Those gentlemen who 
are chosen on the Nominating Committee, will please 
meet with your President and Secretary immediately 
after the election. 

SECRETARY BENTLEY: Just a moment; you 
will find at each of these numbers, a list of the mem- 
bers of your circuit who are eligible to vote; let your 
chairman take those lists and retain them through to- 
day, and then meet back here in ten minutes. You 
will find some of these numbers on the tables outside. 

ADJOURNMENT. 


SECOND SESSION 
10:16 O’clock A. M. 
Saturday, April 9, 1932 
PRESIDENT COOPER: Gentlemen, please come 
to order. We have some routine business of the ses- 
sion to dispose of prior to the formal portion of the 
meeting. I will hear the report of the Secretary and 
Treasurer : 
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THE TREASURER’S REPORT—FLORIDA STATE BAR ASSN. 
March 24, 1932 


Balance on Hand Florida National Bank 


TOTAL ON HAND ___. 


RECEIPTS 


DUES COLLECTED 

Year Number 

1930 
1931 1 part payment _ 

1931 1 part payment 


1932 1 part payment. 
1932 1 part payment 


NEW 
1 part payment 


1 Law Journal Subscription 


Interest on Savings Account in Jacksonville Bank from Jan. 


1, 1931, to Jan. 1, 1932 


TOTAL 
1931 Five Checks Returned 


Total Net Collected 


Amount 


$ 975.00 


5.00 
6.75 


3,622.50 


7.00 
6.50 
2.50 


1,395.00 


2.50 
5.00 


322.50 
3.75 


$ 986.75 


3,638.50 


1,402.50 


326.25 
5.00 
10.14 


6,369.14 
37.50 


$598.10 


310.21 


$908.31 


6,331.64 


$7,239.95 


Net on Hand, plus Receipts ___.. $7,239.95 ' 
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DISBURSEMENTS 


Telegrams, Telephone, Supplies, Postage, etc. Cks. 1998, 1130, 1136, 1158 
EXPENSES, SECRETARY-TREASURER’S OFFICE: 

Postage, Stationery, Supplies, Printing, etc. Cks. 1090, 1091, 1095, 1100, 

1101, 1105, 1106, 1197, 1111, 1114, 1115, 1118, 1120, 1131, 1132, 1133, 

1138, 1139, 1142, 1146, 1148, 1150, 1158, 1154, 1155, 1157, 1159 $ 173.42 
Telegrams and Telephone: Cks. 1108, 1109, 1127, 1147 38.63 
Secretary’s Salary and Stenographic Help: Cks. 1112, 1117, 1121, 11238, 

1187; 1100, 1144, 196; 1162, 11K, 1,040.00 
Traveling Expenses: Cks. 1135, 1116... 20.75 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL: 

Payments to Publication Committee: 

Cks. 1092, 1102, 1103, 1113, 1119, 1124, 1134, 1141, 1143, 1151, 1160_ 
DAYTONA CONVENTION: 

Cks. 1098, 1094, 1096, 1097, 1099, 1125, 1128. Arthur Powell, Flowers, L. 
C. Algee for reporting proceedings; Justin Miller: Chas. A. Boston; 9 Ban- 
MISCELLANEOUS: 

Ck. 1110, J. W. McWhirter, auditing books 


TOTAL DISBURSEMENTS ~ 


Balance on Hand, March 24, 1932 
The Balance on hand is as follows: 
Florida National Bank, Lakeland 
Savings Account, Jacksonville 


C. D. in First National Bank of Lakeland unpaid balance 


EXPENSES FOR PRESIDENT’S OFFICE: 


$ 145.85 


1,281.55 
3,761.69 


557.26 
20.00 
5,766.26 
$1,473.69 


$1153.34 
320.35 1,473.69 


$1,262.89 


ED R. BENTLEY. 
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PRESIDENT COOPER: Gentlemen, the report of 
the Secretary and Treasurer is very gratifying to the 
Administration; if it is in order, it will be filed. 1 
presume that you noticed the fact that we have on 
hand an ample cash balance. In addition, I would say 
that Mr. Evans, the Chairman of the Law Journal 
Committee, is unfortunately at the bedside of his 
mother, who is very ill in Mississippi; he has tele- 
graphed me that he will not be present to make the 
report for that committee, but I know that that com- 
mittee has on hand several hundred dollars more than 
they had at the end of last year. In other words, the 
Law Journal has not gone in the red, but has con- 
tinued to be on the good side of the ledger; and I think 
the Law Journal Account has a balance of probably 
twelve or fifteen hundred dollars; so the Association 
is in good shape, financially. Frankly, we had a ter- 
rible scare last fall; it looked like we were about to 
go into bankruptcy; we sent out calls for help, and the 
calls were splendidly responded to, and our financial 
condition is again good. That is not an excuse for 
anybody failing to pay their dues promptly, because 
we may get the depression again at a very early date. 

... The Report of the Auditing Committee was 
read by the president; none of the members of said 
committee being present. 


REPORT OF AUDITING COMMITTEE 


Florida State Bar Association: . 

Pursuant to appointment by the President of the 
Association as a committee to audit the Treasurer’s 
report, we beg leave to advise that said report has been 
carefully examined in detail, and we find same to cor- 
respond with such records of the Treasurer as were 
presented to us pertaining to the several items shown. 


We have examined the vouchers covering all ex- 
penditures, and find that the same have been set out 
in detail in said report, and find that no vouchers have 
been drawn other than those accounted for. Receipted 
statements have been presented to us for all expendi- 
tures except for a small number of items covering 
funds expended for stamps and envelopes, of which the 
total aggregate is nineteen dollars twenty-four cents 
($19.24). 


The amount of money shown under RECEIPTS 
accurately corresponds with the amount of money de- 
posited by the Treasurer, the same having been veri- 
fied by an examination and inspection of bank state- 
ments. 

The last bank statement of the account of the 
Treasurer has been reconciled, and the amount shown 
on said report as being on hand in Florida National 
Bank of Lakeland appears to be correct. We have ex- 
amined the pass book of the Association’s account in 


the Florida National Bank of Jacksonville and from 
said pass book the balance of three hundred twenty 
dollars thirty-five cents ($320.35) appears to be to the 
credit of the Association. 

‘We were presented with a receiver’s report issued 
by the receiver of First National Bank of Lakeland, 
Florida, which purports to show a balance due to the 
Association on its claim in the amount of twelve hun- 
dred sixty-two dollars eighty-nine cents ($1262.89), as 
is shown on said Treasurer’s report. 

Respectfully submitted, 
HARRY A. JOHNSTON, 
JOEL W. MASSIE, 

GEO. W. COLEMAN. 

April 9, 1932. 


PRESIDENT COOPER: If there is no motion to 
the contrary, this will be ordered filed as part of the 
records of the Association. 

Is Mr. R. A. Maguire in the room? In the ab- 
sence of Mr. Maguire, I would like to ask Mr. Shackel- 
ford to present the report of the Executive Council. 
The report has been prepared and approved by the 
Executive Council, and I will ask Mr. Shackelford to 
present the report to the Association. 


REPORT OF EXECUTIVE COUNCIL 


HONORABLE JOHN C. COOPER, JR., PRESIDENT, 
AND MEMBERS OF THE FLORIDA STATE 
BAR ASSOCIATION: 


This report is submitted as a general review of 
the activities of your Executive Council since the last 
annual meeting of this Association. 

The several meetings of the Council have been 
well attended and the work on behalf of the Associa- 
tion has been a source of pleasure to the members of 
the Council. Routine business of the Association has 
been promptly handled. The outstanding work of the 
Council, and that to which it gave the major portion of 
its time and effort, was the sponsoring of legislation 
proposed and authorized by this Association, refer- 
ence to which will now be made. 


At the close of our annual meeting in 1931, your 
Executive Council was charged with the responsibility 
of securing, if possible, the enactment into law of six 
proposed acts, and the adoption of a resolution by the 
Legislature proposing an amendment to Section 2 and 
to Section 4 of Article V of the Constitution of Florida, 
relating to the Judiciary Department, for submission to 
the electors of this State on November 8th, 1932. The 
first three of these proposed acts, hereinafter referred 
to by title, were submitted to the session of the Legis- 
lature in 1929 but failed of passage. The last three, and 


the proposed Constitutional amendment were new and © 


only authorized by the last meeting of the Bar Asso- 
ciation. 

Judging from the lack of success attendant upon 
previous efforts of the Bar Association to secure the 
enactment into law of its proposals, the Executive 
Council conceived the task to be a difficult one, and, 
accordingly, on February 21st, 1931, held a meeting 
in Jacksonville for the purpose of laying definite plans 
to aggressively sponsor the proposals of this Associa- 
tion. At that meeting the Executive Council gave final 
approval to the 1931 Chancery Act and the proposed 
Constitutional amendment which had been slightly 
changed after the meeting of the Association for the 
purpose of conforming to the desires of the Associa- 
tion. At that meeting a plan was adopted providing 
for: 

1. The immediate mailing to all members of the 
Legislature of copies of the proposed acts and copy of 
the proposed Constitutional Amendment. 


2. The requesting of all members of the Bar Asso- 
ciation, who were members of the Legislature, to serve 
on the Legislative Committee of the Bar Association. 


3. A request of the Judiciary Committees of the 
Legislature that the Chancery Act Committee, headed 
by Honorable E. J. L’Engle, and the Executive Council 
be permitted to appear before a joint session of said 
Judiciary Committees for the purpose of discussing 
particularly the proposed 1931 Chancery Act and such 
other proposed legislation as might be desired. 


4. Securing the introduction of our proposed bills 
immediately after the convening of the Legislature. 
This plan was vigorously and untiringly executed by 
your President with splendid cooperation on the part of 
all. The result was that the following acts, here refer- 
red to by title, were passed at the 1931 session of the 
Legislature, namely: 


AN ACT Making Judgments and Decrees of 
the United States District Courts of this State and 
Certified Copies Thereof Admissible as Prima 


Judgments and Decrees. 

AN ACT to Authorize the Judgments and De- 
crees of the United States Courts Held in the State 
of Florida to be Registered, Recorded, Docketed, 
Indexed and Otherwise Conformed to the Rules 
and Requirements Relating to the Judgments and 
Decrees of the Circuit Courts of this State, and 
Requiring the Clerk of the Circuit Court of Each 
County in this State to Perform Certain Acts with 
Respect Thereto, and to Repeal Chapter 10166 of 
the Acts of 1925. 

AN ACT Authorizing and Providing, in Ac- 
cordance with the Statutes of the United States, 
for the Filing of Notices of Liens for Taxes Pay- 


Facie Evidence of the Entry and Validity of Such 
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able to the United States of America and Author- 
izing and Providing for the Filing of Certificates 
Discharging and Releasing Such Liens. 

AN ACT to Provide for the Licensing of Air- 
craft and Pilots; to Provide Penalties for Viola- 
tions of This Act, and to Repeal Chapter 11339, 
Laws of Florida, Acts of 1925, Extraordinary Ses- 
sion. 

AN ACT to Provide for the Establishment, 
Preparation and Maintenance of Emergency Avia- 
tion Landing Fields in the State of Florida, by the 
Road Department of the State of Florida; to Auth- 
orize Counties in the State of Florida to Acquire 
and Purchase, Eminent Domain, or Otherwise, 
Sites for the Establishment of Such Aviation 
Landing Fields and to Convey Same to the State 
of Florida for Such Purpose, and to Authorize and 
Empower the Board of Trustees of the Internal 
Improvement Fund to Dedicate, Set Apart or Con- 
vey Sites for Such Aviation Landing Fields to the 
State of Florida, or to Exchange Lands Belonging 
to Said Trustees of the Internal Improvement Fund 
so as to Acquire for the State of Florida Suitable 
Emergency Aviation Landing Fields; and to Auth- 
orize the State Road Department to Cooperate with 
the United States Department of Commerce in the 
Matter of Laying Out Airways and Landing Fields. 

AN ACT Relating to Pleading, Practice and 
Procedure in Courts of Equity and to Repeal Sec- 
tions 3107, 3108, 3109, 3110, 3116, 3118, 3119, 
3120, 3121, 3122, 3123, 3124, 3125, 3126, 3127, 
3128, 3129, 3130, 3131, 3133, 3134, 3135, 3136, 
3137, 3138, 3139, 3140, 3141, 3142, 3148, 3144, 
3145, 3146, 3147, 3148, 3149, 3151, 3152, 3153, 
3158, 3159, 3162, 3163, 3164, 3165, and 3166 of 
the Revised General Statutes of the State of Flor- 
ida, and Chapter 13660 Approved May 17, 1929, 
Entitled “An Act to Amend Section 3124 of the. 
Revised General Statutes of Florida, Entitled ‘In- 
sufficient Answers and Proceedings Thereon’ ”’. All 
Relating to Pleading, Practice and Procedure in 
Chancery ; 

and now appear respectively as Chapters 14748, 14749, 
14757, 14642, 14643 and 14658, of the Laws of Florida. 


In addition to the above the Legislature passed 
our resolution proposing an amendment to Section 2 
and to Section 4 of Article V of the Constitution of 
Florida, relating to the Judiciary Department, and this 
proposed Constitutional Amendment will be adopted or 
rejected by the electors of this State on Tuesday, the 
8th day of November, 1932. 


It is apparent from the foregoing that every legis- 
lative proposal of this Association submitted to the 
1931 session of the Legislature was approved and this 
we think a splendid achievement. Your Executive Coun- 
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cil is of the opinion that the following factors contrib- 
uted largely to this result: 

1. The Chancery Act Committee, under the splen- 
did leadership of Honorable E. J. L’Engle, had been in- 
dustriously at work ‘on the 1931 Chancery Act since 
the Lakeland Conference of Bar Delegates on Novem- 
ber 9th, 1929. That Committee in its study of the pro- 
posed changes in our Chancery practice held fourteen 
different meetings at varied points in the State. These 
meetings of the Conference of Bar Delegates had been 
given over to study of the Act and on April 29th, 1931, 
the Committee and your Executive Council discussed 
the proposed legislation at great length with the Leg- 
islative Judiciary Committees in Tallahassee. In ad- 
dition to the above the Constitutional amendment, pro- 
viding for a seventh Justice of the Supreme Court had 
been discussed at great length at meetings of the Bar 
Association. The proposed amendments were submitted 
by the Executive Council to the Supreme Court and its 
approval obtained. Thus, in addition to widespread pub- 
licity given these particular proposals there has grown 
up a feeling on the part of the Legislators of this State 
that the Florida State Bar Association is striving in its 
proposed legislation to benefit the State. Therefore, 
particularly to the Chancery Act Committee we are 
very greatly indebted. 


2. The respective committees of the Bar Associ- 
ation which had actually drafted these various acts 


continued their support of same until they were en- 
acted into law. 


3. At every stage of the sponsoring of our legis- 
lative program at the 1931 session of the Legislature, 
. the Bar Association had the splendid cooperation of 
the lawyer members of the Legislature, particularly 
those who are members of this Association. The late 
Senator Markley M. Johns, of Starke, was most help- 
ful in aggressively supporting all of our measures. 

4. The introduction of our proposed bills at the 
very beginning of the session of the Legislature. 

Shortly after the passage of the 1931 Chancery 
Act at the suggestion and upon the request of the Su- 
preme Court a committee was appointed upon which 
Messrs. L’Engle, Bedell and Axtell served, to revise 
our chancery rules and bring the same in line with the 
Chancery Act. The suggestions of this committee 
were adopted by the Supreme Court and you are fa- 
miliar with the resultant rules. 

The Executive Council actively cooperated in the 
securing of financial assistance providing for the Flor- 
ida Annotations in the work now being done by the 
American Law Institute in a re-statement of the law. 

At its meeting on August 15th, 1931, the Execu- 
tive Council suggested that the next principal under- 
taking of this Association be a study of the probate 
laws of this State and the probable revision thereof 


and the Bar Association has had the benefit of this 
study in discussions at the last two meetings of the 
Conference of Bar Delegates. 
Respectfully submitted, 
RAYMER F. MAGUIRE, 
For the Executive Council of the 
Florida State Bar Association. 


MR. SHACKELFORD: Anything else to the con- 
trary notwithstanding, I am not a candidate for read- 
ing clerk of either branch of the legislature. 


PRESIDENT COOPER: Gentlemen, the report of 
the Executive Council should be amended in one par- 
ticular. We proposed a second constitutional amend- 
ment, as you will recall, in which it was suggested, as 
I mentioned on yesterday, that the prosecuting of- 
ficers be authorized in the several counties to initiate 
prosecutions without indictment by the Grand Jury, 
in all cases except capital cases. The judicial commit- 
tee of the House recommended that Constitutional 
amendment, and it was adopted by the House; it was 
not adopted by the Senate. I want to particularly 
thank the member who is present, my friend Mr. Kan- 
ner, for his able assistance in that as well as other 
matters. I think he is the only member of the last 
House that I see here; Mr. Rogers was here yesterday ; 
if there are others here, I want to apologize for not 
mentioning them by name. The Executive Commit- 
tee received the most cordial and complete assistance 
from the members of the Legislature who were mem- 
bers of this Association; it was a pleasure to work 
with the legislature and its committees during the last 
session; and what the Bar Association was able to ac- 
complish, it could not have accomplished without the 
assistance of those gentlemen, and the affable and 
kind co-operation of all concerned. The Executive 
Committee of your Association, as indicated in its re- 
port, feels that it was charged with a duty, and it was 
able in part to perform that duty; and it prays to be 
hence discharged. I would like the report to be filed 
with the records of the Association, if there be no mo- 
tion to the contrary. 


I would like to hear from Mr. Walker, a report on 
American Citizenship. Mr. G. Edwin Walker, Chair- 
man of the Citizenship Committee of the State Bar 
Association. 

MR. WALKER: Mr. Chairman, ladies and gentle- 
men: I have a report here; it is not quite as long as 


it looks, I hope; and I haven’t any figures to compete 
with Tom Shackelford in reading ability. 


| | 
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REPORT OF 
AMERICAN CITIZENSHIP COMMITTEE 
Bartow, Florida, 
April 6, 1932. 


John C. Cooper, Jr., 
President of Florida State Bar Association, 
Jacksonville, Florida. 
Dear Mr. President, and Fellow Members of 
Florida State Bar Association: 
Today it is with pleasure that I come before you 
as Chairman of the American Citizenship Committee 
of the Florida State Bar Association to present to you 
the annual report of the Committee. It also gives me 
pleasure to take this opportunity of publicly thanking 
those who have so heartily and efficiently cooperated 
with the Committee in this work. 

The Committee soon after its appointment held a 
meeting at Bartow to consider the proper procedure 
for the ensuing year, and after discussing the matter 
pro and con, it was decided that because of the finan- 
cial condition of the association and the people as a 
whole we could not undertake a program as elaborate 
as I suggested. My suggestion being that we desig- 
nate the first Tuesday of each month as Better Citi- 
zenship Day and work to have it observed throughout 
the state. That suggestion being too great an under- 
taking, it was decided to designate a week as Better 
Citizenship Week throughout the state and to concen- 
trate all of our efforts upon the work during that 
week. There was no particular week designated and 
we let the work continue undone for a long time. 
Later we designated the week beginning March 27th 
and ending April 3rd as Better Citizenship Week, and 
undertook the labor of having this week observed as 
Better Citizenship Week. 

The object and program for the week was to have 
every school, church, lodge, radio broadcasting station, 
newspaper, civic organization and organization of ev- 
ery kind to observe this week with a program of talks 
on Better Citizenship. The term, “Better Citizen- 
ship”, was intended to include three main points: 

First: The observance of the laws through re- 
spect and patriotism and not fear. It being our de- 
sire to get away from the idea of law enforcement. 

Second: To encourage officials, whether in public 
or in private life, in serving at reasonable compensa- 
tion and without graft. 

Third: To encourage the people to use their prop- 
erty and money for the benefit of their fellow man 
and their country so long as they can do it without in- 
jury to themselves. This point having in mind the 
breaking down of the spirit of hoarding and miserly 
use of one’s property and money. 
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Realizing that we could not put over a great re- 
formation we did not have ambitions that large. Our 
one ambition was to create at least a spark of realiza- 
tion in the minds of the people of the State of Florida 
that the trouble with the country is within themselves 
and not with the form of government or its adminis- 
tration. Further realizing that this Committee could 
not alone put over this work we designated at least 
one citizen, usually an attorney at the county site of 
every county in the state, as an assistant to the Com- 
mittee for the county. The assistants were requested 
to, personally or through other assistants appointed 
by themselves in their county, carry on this work as 
they saw fit, but in doing so to carry out the three 
main points outlined and to have it carried out mostly 
in the schools. You would really be surprised if you 
knew how readily and willingly these assistants agreed 
to serve and how efficiently they have served. Of 
course there has been instances when there has been 
failures. There are some who could not serve, some 
who would not, and some who did not, but a large per 
cent have done wonderful work and I believe good re- 
sults will be obtained. 

Being chairman of the Committee most of the 
work fell to me to be performed. I employed an extra 
stenographer in my office for three weeks and wrote 
personal letters to the assistants, designated in every 
county of the state and in some instances to the sub- 
assistants. These letters, of course, brought replies 
and I had to answer those and carry on regular cor- 
respondence with every assistant that has been ap-~ 
pointed who has done anything. I also wrote to every 
radio station in the state and every important news- 
paper and to every college that I knew of and asked 
them personally to cooperate with us. It is a pleasure 
to state that I believe everyone has come across and 
cooperated fully. The papers have all carried accounts 
of this and some carried special articles and speeches. 
The radios gave us time for speakers that we desig- 
nated and in some instances furnished their own speak- 
ers. I believe it would be safe to say that at least five 
hundred people have taken part in putting over this 
week’s work, and I am proud to say that they did it 
most willingly. 

With your permission I will give you a brief sum- 
mary of what has been done: The radio stations in 
Tampa, St. Petersburg, Pensacola, gave us time for 
speakers and wrote to me personally and asked me to 
either speak myself or furnish a speaker. This was 
done and we had some good speakers. I did not speak. 
Unfortunately the Federal Court in Valdosta, Georgia, 
set one of my cases for trial and I was forced to go to 
Georgia for the greater part of the week and was un- 
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able to carry on the work those few days. 

As for the newspapers. I have explained to you 
that they gave us space and hearty cooperation and 
we should appreciate what they have done as well as 
appreciate what the radios have done. 


I will take the counties in order in which I have 
them listed. I cannot state what was done in the fol- 
lowing counties, as I have no records reporting from: 


J. M. Couse, Glades County. 

Judge Orval Dayton, Pasco County. 
James N. Daniel, Washington County. 
S. K. Gillis, Walton County. 

H. M. Taylor, Gadsden County. 

G. W. Bassett, Jr., St. Johns County. 
H. C. Duncan, Lake County. 


I have not received any report from the following 
counties yet but I have sufficient correspondence with 
them to know that this work has been carried out and 
that they have cooperated with us: 


R. C. Horne, Suwanee County. 

Clarence Sellers, Holmes County. 

A. M. Roland, Sumter County. 

Curtis Byrd, Broward County. 

R. A. Henderson, Lee County. 

G. R. Nottingham, St. Lucie County. 

Fred J. Hampton, Alachua County. 

F. Bambery, Hamilton County. 

J. L. Lester, Monroe County. 

Joe Hill Williams, Union County. 

J. B. Hodges, Columbia County. 

Raymond Cowart, Madison County. 

Judge Amos Lewis, Jackson and Calhoun Counties. 
S. D. Clark, Jefferson County. 

Thos. W. Butler and Paul Eddy, Charlotte County. 
J. L. Frazee, Baker and Bradford Counties. 
L. C. Crofton, Brevard County. 

Grady Burton, Hardee County. 

Robt. L. Earnest, West Palm Beach County. 
T. W. Conley, Jr., Okeechobee County. 

W. E. Rivers, Levy County. 

J. R. Stewart, Nassau County. 

B. W. Spear, Gulf County. 

Supt. Public Instructions, Gilchrist County. 
Varn and Peterson, Flagler County. 

R. Don McLeod, Franklin County. 

Supt. Public Instructions, Hendry County. 
Supt. Public Instructions, Liberty County. 
Supt. Public Instructions, Okaloosa County. 
Whaley Ravey, Waukulla County. 


4. I had trouble procuring an assistant in DeSoto 
County, but finally after trying several attorneys per- 


‘suaded Joe D. Kinsey, Attorney at Arcadia, to serve. : 


I have received no report from Mr. Kinsey, but trust 
that he has carried out this work in his county. I 


must say, however, that he did not have the time to 
prepare it that some of the other counties had. 


5. Next I will dispose of Polk County, which I 
handled through my office. I named eight assistants 
who relieved me of responsibility. Our County Super- 
intendent wrote personal letters to every school in the 
county asking their cooperation and he made several 
talks for us. There were a great many other attor- 
neys, preachers and gentlemen who made talks and as- 
sisted us. It was pleasing to see the way the negroes 
cooperated and how anxious they were and the leaders 
among them were to avail themselves of this oppor- 
tunity of hearing good speakers and trying to cooper- 
ate with white people. 


7. Now we come to a report of which I am very 
proud. It is Manatee County. Judge W. T. Harrison 
accepted the appointment on condition that his assist- 
ants would do the work and from the newspaper clip- 
pings, and the report that is furnished me this work 
has been done in a wonderful manner. A large part 
of the work was taken over by Hon. Dewey A. Dye 
and Hon. G. B. Knowles, Attorneys of Bradenton. 
They went so far as to have a big public meeting in 
the Manatee Methodist Church, Sunday afternoon, 
April 3rd, and invited Judge Ellis of our Supreme 
Court, as the principal speaker. Judge Ellis complied 
with this request and delivered a masterful address, 
which did a great deal of good. This report is worthy 
of preservation because it contains clippings from the 
newspapers in the form of an editorial published once 
each day on the subject. The Committee thanks those 
who put over the work in Manatee County. 


8. We wish to also thank John Whitehurst, 
County Judge of Hernando County for the splendid 
work he and his committee did in Hernando County. 
They had speakers March 28th, 30th; April lst and 
3rd as well as having a speaker in every school of 
their county. That is a record to be proud of and we 
thank that committee also. 

12. We now come to Volusia County. We had 
considerable trouble procuring an assistant in Volusia 
County, but I believe we finally secured the services 
of several of the attorneys in DeLand and that the 
work was put over satisfactorily. I have received no 
official report, however, and cannot state that my sup- 
position is correct. 

17. In Clay County, Green Cove Springs, Hon. A. 
H. Bell was assistant and he deserved a great deal of 
appreciation for the work that he did and those who 
assisted him. His report states that they covered ev- 
ery church, school and everything else where they 
could bring this to the attention of the people. The 
newspapers also deserve thanks for their cooperation. 


The committee most heartily thanks Mr. Bell for his 
work, 


18. We can likewise thank E. C. May, Attorney 
at Inverness for his work in Citrus County because 
with the help of his assistants he has done a great 
work. The committee most heartily thanks Mr. May. 
19. Next comes Duval County. I tried to pro- 
cure the services of Robert H. Anderson. He could not 
serve but suggested Russell L. Frink. He could not 
serve but suggested William T. Stockton. He could 
not serve so I wrote to Frank Jennings, asking him to 
serve. He could not serve so addressed the matter to 
President of Jacksonville Bar Association, who re- 
ferred it to Mr. Giles Patterson. By that time I had 
to leave for Georgia and I don’t know what happened 
in Duval County. 
27. In Lafayette County Judge Hal. W. Adam 
served as efficiently as possible. Judge Adams gave 
us as hearty cooperation within the limits of his terri- 
tory as was given by anyone and the Committee thanks 
him most sincerely for his help. 

28. Again we come to one of those counties 
where it was difficult to procure an assistant. The 
County of Dade, at Miami was very difficult to obtain 
an assistant. I believe that M. L. Mershon served us 
there, but I have had no report and I trust he did some 
good work. 

29. M. D. Caldwell, Santa Rosa County. 

31. Wm. E. Smith, Marion County. 

34. J. Van Wilhite, Bay County. 

36. Wm. T. Hendry, Taylor County. 

50. J. T. Vocelle, Indian River County. 

The above assistants deserve our sincere apprecia- 
tion for the work they did in their respective counties. 
Each county was favored with speakers and programs 
in the schools, churches and organizations. The terri- 
tory was covered thoroughly. The Committee thanks 
the assistants. 

32. Our fellow committeeman, J. R. Wells, served 
in Orange County and he reports that he has covered 
the county thoroughly and gotten hearty support. To 
date I have received no detailed report from him so 
cannot give more at this time. 


33. In Putman County, A. H. Odom, Attorney at 
Palatka, was appointed assistant but because of Cir- 
cuit Court and for other reasons he was unable to 
serve us. 


35. In Escambia County Hon. William Fischer 
agreed to accept the appointment and from reports he 
has obtained good results, but as I have received no 
official report from him I cannot be more definite. 


39. Seminole County was reported by Mrs. Her- 
berta Leonardy and I want to say that she certainly 
did good work and made a wonderful report. If she 
failed to tell anybody about this or get them told it 
must have been those who were in solitary confine- 
ment. It seems to me from her report that she cov- 
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ered everything from the Revolution to the Millennium. 
The Committee does most heartily thank Mrs. Leon- 
ardy and we appreciate very much her work. 

49. Mr. J. W. Arnest of Sarasota County de- 
serves our appreciation and we wish to thank him. He 
did most excellent work in the civic clubs and the 
schools and the Committee thanks him sincerely. 

41. Highlands County was represented by Judge 
W. J. Barker, but as I have not received a Judge 
Barker report I cannot report to you what was done 
in Highlands County. 

44. We come to Pinellas County, the land of 
James Bussey and Austin L. Richardson of St. Peters- 
burg, who did a most excellent work. They were as- 
sisted by Judge Byrd, of Clearwater; John Phillips, of 
Tarpon Springs; Judge Harry Hewitt, and John I. 
Viney. Mr. Richardson gave a good talk over WFLA 
on the 27th of March and over WSUN on Tuesday, 
March 29th. We thank Mr. Richardson and Mr. 
Bussey. 

45. We had another industrious assistant. T. T. 
Oughterson of Stuart did a good work in Martin Coun- 
ty and the Committee does most sincerely thank him 
for what he did. 

46. I also had difficulty in procuring an assist- 
ant for Leon County, but finally called on an old friend, 
Guyte McCord, and I believe that he did some good 
work. I cannot state this to be a settled fact because 
I have received no report from him. I was in Talla- 
hassee, however, and learned that Senator Hodges 
made a talk on this subject at the Woman’s College 
and I presume that this was done through the efforts 
of Mr. McCord. We thank him for what he has done. 

47. Hillsborough County was covered by a fel- 
low member of the Committee, Martin Caraballo, and 
from his report I believe that he has done good work. 
Judge H. P. Baya made a talk over WDAE at his re- 
quest. We thank them both for their help. 


You can see from this report so far the amount 
of work that has been done by this Committee. 


You can also see that it required the services of 


. an extra stenographer for four weeks as well as ex- 


pense for stationery and postage. In other words it 
has cost at least sixty dollars, which I have personally 
paid te put this work over. The stenographer served 
for the nominal sum of ten dollars per week and at this 
time I thank Miss Annie Snell of Homeland, Florida, 
for her hearty cooperation and services in this work. 


The foregoing is a report of the committee with 
the statement of expenses attached thereto. We ap- 
preciate the opportunity of serving this association in 
this capacity and the honor of the Association has con- 
ferred upon us and we thank those who have con- 
tributed their time and talents in assisting us make 
our work a success. 
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Respectfully submitted, 
AMERICAN CITIZENSHIP COMMITTEE, 
By G. Edwin Walker, Chairman. 
James Bussey. 
J. R. Wells. 
Martin Caraballo. 


W. J. Barker. 
Bartow, Florida, 
April 6th, 1932. 


FLORIDA STATE BAR ASSOCIATION 
To: WALKER & WILLSON 


568 iatter Heads 
Stenographer, 4 Weeks 


In submitting the report, I have the floor here, 
and I will ask you to sit down, please—pardon me, but 
I just want to say a few words here in explanation of 
the work that we have been doing; because I find that 
there are a great many who don’t know exactly what 
the meaning of this work is. The trouble with the 
country today is not the Republican administration, it 
is not Herbert Hoover; being a Democrat, I don’t com- 
pliment Mr. Hoover on thinking that he is a big enough 
man to cause so much hell. (Laughter and applause). 
I will tell you what the trouble is with the country; 
now, don’t think I am going to cure it, don’t get that 
in your head; the trouble with the country is the same 
trouble that is bothering us in our chancery practice 
and our common law practice: we are too willing to 
procrastinate, and to turn lazy, mentally, to follow the 
rules that we have to. We can’t beat the economic 
rules of business, we can’t beat the rules of nature, so 
we have these to face. When we violate the rules of 
practice, we have delays in our courts, which we must 
take our blame for, and not the system. We violate 
the rules of economy in business, as was ably explained 
to us yesterday, and we are suffering the conse- 
quences. When it comes to the social side of life, we 
have another feature. We have a great deal of com- 
plaint made to us as lawyers, and it is a common griev- 
ance; wherever you get, is the question of the 18th 
amendment, the Prohibition Amendment. I still think 
that it is an excellent thing in many ways; some 
things it has improved, some it has made worse. At 
the same time, those who want the 18th Amendment, 
as some one ably says, may have prohibition, and 
those who want liquor shall have liquor, so I think we 
all ought to be satisfied, for that reason. But we have 
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a work ahead of us, and we might just as well sit up 
and face the music and start at it. 


The trouble with the country is within ourselves 
entirely, and we must correct that. We blame the of- 
ficers for failing to enforce the law; but you know, 
everyone of you, if you will just stop and think, that 
it is impossible to enforce the law. The only way we 
can get the results is by respect of the law through 
patriotism, and not through fear. We have to start 
at the bottom and teach the children in the schools; 
we have to go in our organizations and set a standard 
as a model; but for the love of Mike, don’t use me as 
a model, because I am not much of a model. But we 
must have a model, no matter how defective, to im- 
prove the standard of living, and improve our condi- 
tions. We have to go into the schools and we have to 
go into these organizations, and we have to go into 
everyday life. As an illustration, we may take up 
first, the first principle of our work of better citizen- 
ship is obedience of the law, out of respect and pa- 
triotism, and not fear. We have a young boy eighteen 
years old, in 1917, he joined the Army, he went to 
France; he was intelligent, he was smart, but he came 
from a home where he was not taught respect of the 
laws, he was not taught that sense of honor, sense of 
integrity that we should have. He went to France, 
as I said, he won honor in the field of battle; we will 
say that eight men, a Corporal’s guard, was instructed 
to take a machine gun over there, he was told to take 
that; he and his fellow seven men attacked that ma- 
chine gun, six were killed, he was wounded, one man 
went on with him; he dragged himself on and cap- 
tured that machine gun. He was complimented, he 
was decorated for bravery. He comes back to this 
country afterwards, wearing that badge of honor; he 
returns and finds the depression, the country in the 
present condition; tries to get employment, but there 
is no employment that is honorable. He has not. been 
taught to respect the laws, he is taught to laugh at 
the laws; so when he comes back, he cannot get honor- 
able employment, he goes to work and finds a job 
bootlegging, to make money; he knows no difference 
because he had never been taught differently. Now, 
with a man like that, he is intelligent, he comes from 
a stock or race of people that were brave, not afraid; 
they had brains, but they didn’t use them in the high- 
est sense; they used them to make money and to evade 
the laws. When he comes back and goes into boot- 
legging, he is just as smart a man as the sheriff of 
any county, and just as brave; you can’t expect him 
to be afraid of the law for a Sheriff with a little pis- 
tol, or a ninety day sentence, or even a five year sen- 
tence, if he wants to bootleg; he is not afraid of it. 
Now, the only way to reach that man is through educa- 


tion and influence; and we have those men all over the 


28 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


country. That illustration almost fits it exactly, ex- 
cept that when he was arrested by the Sheriff one 
time for bootlegging, he told the Sheriff he was going 
to leave. The Sheriff said, “If you do, I will shoot 
you.” He says, “I don’t give a damn, I have been shot 
at before; and he picks up and leaves, and the Sheriff 
shoots him. He is still friendly with the Sheriff after 
the Sheriff shot him; he says, “You are just a better 
shot than I thought you were.” 


Now, friends, we cannot continue to have respect 
of the law, with conditions like that. There is a duty 
on us that we must face; we must help lift them up, 
and we have to start at the schools, we have to call it 
to the attention of the people. Let’s don’t shirk that 
duty, let’s place it where it belonged. 


We have another principie, No. 2, that we must 
look into, and that is to encourage officials, whether 
in public or in private life, in serving at reasonable 
compensation and without graft. We have today, too 
many officials—I don’t mean entirely Government of- 
ficials, I mean in our business corporations, our as- 
sociations, who are serving for remuneration strictly, 
and for what they can get out of it for themselves and 
their friends. We have to get away from that. If 
you are appointed on a committee to work, why serve 
it efficiently, do your work. If you have an office, 
fill that office. If you are appointed Judge, judge 
honorably. When you become a public official—I am 
not picking out anyone, I have no one in mind particu- 
larly, except I have had some experience in general; 
and there is no reason why, when an attorney we will 
say, who has been giving eight or ten or twelve hours 
a day to his practice, when he becomes a prosecuting 
officer or goes on the bench and becomes a judge 
there is no reason why he should go to work -at ten 
o’clock in the morning and quit at four, when the at- 
torneys and those who are wanting to receive his serv- 
ices, are on the job at eight thirty and work until five. 
You should give the public full measure for your serv- 
_ ices, if you are paid a good salary. There are a great 
many public officials today paid more than the aver- 
age attorney, or above what the average attorney is 
earning; and those officials should work just as hard, 
to assist those attorneys in carrying out the work of 
an attorney. I once heard a Judge say, “Nobody 
comes in after four o’clock,” but it hadn’t occurred to 
him that he could read a little law and be studying a 
few of those briefs and records lying on his desk, after 
the crowd had left, when he really had time to work. 
In making these remarks, gentlemen, don’t think I am 
making them personally, but it is a condition we all 
know exists; and I was appointed on this committee, 
I feel I should tell about it, and if the cap fits you, 
you will just have to wear it, and I am sorry. 

The third point that we have raised is to en- 


courage the people to use their property and money 
for the benefit of their fellow man, and their country, 
so long as they can do it without injury to themselves. 
I don’t think this will fit anyone in the crowd, because 
I don’t know of any of you who are holding your 
money, and I don’t know of anyone here that it really 
fits, as I say. Now, the question covered by that, is 
this; there are a great many people in this state now, 
who are needing help, actual help. We can’t give that 
help in a pecuniary way, because money has quit cir- 
culating rapidly, and that is the secret of our financial 
condition. It is kind of like taking a rock on the end 
of a string, you swing it around like that, it makes a 
little circle; the faster you swing it, the bigger the 
circle, and the larger territory it covers. The money 
has been swinging fast enough to pass me, and I dare 
say past a number of you. But if you have a lot that 
you are not using, and you have a neighbor that needs 
that lot for a garden, it is your duty to see that that 
neighbor has that lot at a nominal rental, or else gratis, 
to help the economic situation as best you can. 

Next it comes to the money; we have clients that 
have money tied up, that the people should be using, 
and they are not getting it. As an illustration, I know 
a person who has fourteen thousand dollars in cash 
lying up in the bank, and he is afraid to even put it 
in Liberty Bonds. We have got to get around that 
somehow; that is a job for you all, because I can’t help 
it. All these things, friends, are something we have 
to open our eyes to, and take it upon ourselves as best 
we can to remedy. But let’s try to look at it and face 
the music as men, and correct this, and bring it to 
the attention of the people, and get them to help us 
to correct it.—I thank you. (Applause). 


PRESIDENT COOPER: Gentlemen, I would hear 
a motion that the committee on citizenship be thanked, 
and that the treasurer of the Bar Association be 
authorized to reimburse the committee for its ex- 
penditure; do I hear such a motion? 

MR. HUNTER: I make that motion. 

. .. The Motion was seconded, and carried with- 
cut dissent. 


PRESIDENT COOPER: Thank’ you, Mr. Walker. 

Gentlemen, one of the privileges of the Associa- 
tion is to hear from time to time, from members of 
our Bench. It gives me a great deal of pleasure this 
morning to introduce a gentleman who needs no in- 
treduction. Mr. Chief Justice Buford has been in pub- 
lic life as a member of the Bar and of the Bench, for 
many years; he is well known to all of us. He served 
in the legislature from Calhoun County in 1901; as 
Prosecuting Attorney of Gadsden County, 1909 to 
1911; as State Attorney before the Marianna Circuit 
from 1912 to 1921; as Attorney General from 1921 to 
1925; from 1925 to this date, as a Justice of the Su- 
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preme Court of Florida, and he has been Chief Justice 
of that Court since March of 1931. Chief Justice Bu- 
ford has come here to talk to us, at my very urgent 


‘request; his subject, he will give you. Mr. Chief Jus- 


tice Buford, of the Supreme Court of Florida. 
... Rising applause. 


SOMETHING ABOUT THE SUPREME COURT 
OF FLORIDA 


By CHIEF JUSTICE RIVERS BUFORD 


Mr. President and Members of the State Bar Associa- 


tion of Florida: 

May I present to you a brief statement concern- 
ing the personnel of our Supreme Court, past and 
present, some of its historical background, its organ- 
ization and its methods, in which I hope you may find 
something of interest and which may serve to bring 
the Court closer to you and to bring you closer to the 
Court and withal to give you a clearer understanding 
of how its prcblems are handled. 

Under an Act of Congress approved March 3, 
1821, for carrying into effect the treaty with Spain 


ceding East and West Florida to the United States, 


President James Monroe, in March of that year ap- 
pointed Major General Andrew Jackson Governor of 
East and West Ficrida, and vested him with special 
and extraordinary powers. The President in 1821 also 
appointed Eligius Fromentin, of Louisiana, Judge of 
the United States Court for West Florida and William 
P. Duval of Kentucky, Judge of the United States 
Court for East Florida, the Apalachicola River being 
the dividing line. The capital of East Florida was St. 
Augustine and Pensacola was the capital of West Flor- 
ida. Judge Fromentin had been a United States Sen- 
ator from Louisiana. He resigned and died in 1822. 
Judge Duval had been a Congressman from Kentucky 
and was the first civil Governor of the Territory of 
Florida, 1822 to 1834. He died in 1854 in Washing- 
ton, D. C. 

Under authcrity conferred upon him by the Presi- 
dent, Major General Andrew Jackson, Governor of the 
“Province of the Floridas” by executive ordinance 
dated July 2, 1821, divided East and West Florida into 
two counties, one called Escambia, extending between 
the Perdido and Suwannee Rivers, and the other St. 
Johns County, including all the territory of East Flor- 
ida lying East of the Suwannee River. By the same 
executive order county courts and Justice of the Peace 
Courts were established in each of the two counties, 
Escambia and St. Johns. The ordinance establishing 
the courts and defining their jurisdiction contains the 
following: 

“The judicial proceedings in all civil cases 
shall be conducted, except as to the examination 


of witnesses, according to the course of the exist- 
ing laws, or to the laws of Spain, and in criminal 
cases, according to the course of the common law; 
that is, no persen shall be held to answer for a 
capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, and 
in all criminal cases, the accused shall enjoy the 
right to a speedy, and public trial, by an impartial 
jury of the county wherein the crime shall have 
been committed; and to be informed of the na- 
ture and cause of the accusation, to be confronted 
with the witnesses against him, and to have com- 
pulsory process for obtaining witnesses in his fa- 
vor, and to have the assistance of counsel for his 
defense.” 

“The Alcaldes shall continue to exercise the 
powers of Judges of Probate, Registers of Wills, 
Notaries Public, of Justices of the Peace, and such 
other powers, appertaining to the said offices, as 
have not been otherwise distributed, saving the 
right to appeal to the county court in all cases:” 
(An Alcalde was the mayor or chief administra- 
tive judicial officer of a town). 


“It shall be the duty of said courts in regu- 
lating their process and proceedings to confine 
the parties strictly to the merits of their cause, 
and to cause all useless matter, as well as un- 
necessary form to be expunged from the pleadings 
at the expense of the party introducing the same, 
so that justice may be administered, in the most 
simple, cheap and speedy manner.” (See Statutes 
of Florida, 1823-25, Sections 3, 8 and 13, pages 
XX-XXII). 


When by Act of Congress approved March 30, 
1822, East and West Florida were formed into the 
Territory of Florida, the judicial power of the Terri- 
tory was vested in “Superior Courts, and in such in- 
ferior courts and Justices of the Peace as the Legisla- 
tive Council of the Territory may, from time to time, 
establish.” The Superior Court Judges, with District 
Attorneys and Marshals, were appointed by the Presi- 
dent. There were eventually four Superior Courts in 
the Territory, one each in the Western, Middle, East- 
ern and Southern districts. The Superior Court Judges 
appointed by the President of the United States for 
the Territory of Florida were: R. C. Allen, Alfred 
Balch, W. W. Blair, H. M. Brackenridge, John Branch, 
Isaac H. Bronson, S. W. Carmack, John A. Cameron, 
S. J. Douglas, Dillon Jordan, Jr., William Marvin, 
Thomas Randall, Robert Raymond Reid, Joseph L. 
Smith, James Webb, and A. B. Woodward. 


During the Territorial days by an Act of Congress 
approved May 26, 1824, the Judges of the Superior 
Court of the Territory, who were appointed by the 


‘President of the United States, constituted a Court of 
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Appeals for the Territory of Florida. Among those 
Territorial Judges was Samuel J. Douglas who after- 
wards was appointed a Justice of the Supreme Court 
of the State. 


The Constitution promulgated by the Convention 
which convened at St.. Joseph on the Gulf Coast De- 
cember 2, 1838, and adjourned January 11, 1839, be- 
came the first Constitution of the State of Florida 
upon its admission into the Union, March 3, 1845. Of 
the members of that Convention five afterwards be- 
came members of the Supreme Court, namely: Walker 
Anderson, Thomas Baltzell, Benjamin D. Wright, A. 
G. Sammes and Leslie A. Thompson. The last named 
was the author of Thompson’s Digest of the Laws of 
Florida, probably the most scientific of the State’s 
legal digests. 


Under the Constitution of 1838-9 the Judges of 
the Circuit Court, who were elected by the legislature, 
constituted the Supreme Court until by organic amend- 
ment in 1848 a Chief Justice, Walker Anderson, and 
two Associate Justices, Leslie A. Thompson and A. G. 
Semmes, were elected by the legislature. Chief Jus- 
tice Anderson resigned and Benjamin D. Wright was 
appointed Chief Justice by Governor Brown. By an- 
other amendment to the Constitution in 1850-2, there 
were elected by the people in 1853 one Chief Justice, 
Thomas Baltzell, two Associate Justices, Thomas 
Douglas and Charles H. DuPont. Judge Thomas Doug- 
las died in 1855 and was succeeded by Bird M. Pear- 
son. In 1859 Charles H. DuPont was elected Chief 
Justice and William A. Forward and David S. Walker 
Associate Justices. These three constituted the Su- 
preme Court during the Civil War. Judge Forward 
died in October, 1865. 


The Constitution of 1865 provided for the appoint- 
ment by the Governor, with the advice and consent of 
the Senate, of a Chief Justice and two Associate Jus- 
tices of the Supreme Court to hold their office each 
for a term of 6 years from their appointment and con- 
firmation, unless sooner removed under provisions of 
the Constitution, and under the provisions of that Con- 


stitution Circuit Judges were elected. David S. Walk-’ 


er became Governor under the Constitution of 1865. 
He appointed Charles H. DuPont as Chief Justice and 
A. E. Maxwell and James M. Baker Associate Justices 
of the Supreme Court. Judge Maxwell and Judge 
Baker had been the only Confederate State Senators 
from Florida. In 1866 Justice Maxwell resigned and 
Judge Samuel J. Douglas was appointed as his suc- 
cessor. In 1887 Judge Maxwell was again appointed. 

The Constitution of 1868 provided that “the Su- 
preme Court should consist of a Chief Justice and two 
Associate Justices who should hold their office for life, 
or during good behavior, and that they should be ap- 
pointed by the Governor and confirmed by the Sen- 


ate.” This Constitution provided for the appointment 
of 7 Circuit Judges to be confirmed by the Senate who 
should hold their office for 8 years each. 

Under this organic provision Edwin M. Randall, 
Chief Justice, and Ossian B. Hart and James D. West- 
cott, Jr., Associate Justices, were appointed by Gov- 
ernor Harrison Reed. Franklin Fraser was appointed 
to succeed Ossian B. Hart, who resigned to become 
Governor in January, 1873. In May, 1874, Judge 
Fraser resigned and was succeeded by R. B. Van 
Valkenburgh. 

The Constitution of 1885 provided: 


“The Supreme Court shall consist of 3 Justices 
who shall be elected by the qualified electors of the 
State at the time and places of voting for members of 
the legislature, and shall hold their office for the term 
of 6 years, except those first elected, one of whom to 
be designated by lot in such manner as they may de- 
termine, shall hold his office for 2 years, another to 
be designated in like manner for 4 years, and the third 
for 6 years, so that one shall be elected every two 
years after the first election. The Chief Justice shall 
be designated by lot by said Justices, and shall be such 
during his term of office. The first election for said 
Justices shall take place at the first election for mem- 
bers of the legislature after the ratification of this 
Constitution, and their term of office shall begin on 
the first Tuesday after the first Monday in January 
after their election.” 


Chapter 4905, Acts of 1901, authorized the Su- 
preme Court of Florida to select and call to their as- 
sistance three persons, residents and citizens of Flor- 
ida and learned in the law, and of good moral and pro- 
fessional character, to act as Commissioners and to 
render to the Court such assistance in the discharge of 
its duties and to perform such other services in con- 
nection therewith as might be assigned to them from 
time to time by the Judges. 


Under the provisions of this Act three members 
of the Bar who in all respects met the requirements of 
the statute were selected by the Court. They were 
the Honorable William A. Hocker, the Honorable Eve- 
lyn C. Maxwell and the Honorable James F. Glen, who 
served as Commissioners until the adoption of the 
amendment to section 2 of Article V of the Constitu- 
tion at the general election in 1902. When that amend- 
ment was adopted it increased the Court from 3 mem- 
bers to 6 Justices and one of these Commissioners, the 
Honorable Evelyn C. Maxwell, was appointed as Jus- 
tice of the Supreme Court and at the same time the 
Honorable Thomas M. Shackleford and the Honorable 
Robert S. Cockrell were appointed, all their commis- 
sions being issued December 1, 1902. On January 6, 
1903, Honorable William A. Hocker was commissioned 
to succeed the Honorable Milton H. Mabry whose term 
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of office expired and who had not been a candidate for 
re-election. 

The amendment to the Constitution adopted at 
the general election in 1902, whereby the Governor 
was authorized to appoint 3 additional Justices of the 
Supreme Court provided that for the year 1905 and 
for the subsequent years the legislature might provide 
by law for the election of such members of the Su- 
preme Court as it might determine and prescribe their 
terms of office not to exceed 6 years, provided that the 
number of Justices holding office at the same time 
should not be less than 3 nor greater than 6. 


The legislature of 1903 enacted chapter 5124 
which provided that from and after the first Tuesday 
after the first Monday in June, 1905, the Supreme 
Court should consist of 6 Justices who should be 
elected by the qualified electors of the State at the 
times and places of voting for members of the legisla- 
ture, to hold their office for a term of 6 years, except 
that in the general election of 1904 four Justices should 
be elected, one to succeed the then present Chief Jus- 
tice who should hold his office for a term of 6 years 
beginning January, 1905, and three to succeed the ad- 
ditional Justices provided for by the amendment of 
1902, whose terms of office should begin on the first 
Tuesday after the first Monday in June, 1905, one of 
whom to be designated by lot in such manner as the 
3 might determine was to hold his office until Janu- 
ary, 1909, and another in like manner until January, 
1299, and the third until January, 1911. It was there- 
in provided that the two remaining Justices then in 
office should be elected at the general election immedi- 
ately preceding the expiration of their respective 
terms of office so that after the first election which 
was held in 1904 two Justices would be elected at every 
general election thereafter for the terms of 6 years 
each. 


In 1911 the legislature by chapter 6169, Laws of 
Florida, reduced the number of Justices of the Supreme 
Court from 6 to 5, the Act to take effect upon the oc- 
currence of any vacancy. At the time this Act was 
passed the Court was practically up with the docket 
and Justice Parkhill had expressed his determination 
to retire at the end of his term. This Act was intro- 
duced and sponsored by Honorable Glenn Terrell, then 
a member of the House of Representatives, at the re- 
quest of Governor Gilchrist, and by singular coinci- 
dence when a sixth Justice was again added to the 
Court by chapter 9280, Acts of 1923, Terrell was ap- 
pointed to fill the place. 

There have been 42 members of the Supreme 
Court. 

Judge Thomas Douglas and Judge Thomas Balt- 
zell, who were among the Circuit Judges constituting 
the first Supreme Court, were afterwards elected mem- 


bers of the Court. 

There have been 21 Chief Justices of the Supreme 
Court: Walker Anderson, Benjamin D. Wright and A. 
E. Maxwell from Escambia County; George G. Mc- 
Whorter and Thomas F. West from Santa Rosa; Ben- 
jamin S. Liddon from Jackson; Charles H. DuPont and 
William H. Ellis from Gadsden; Thomas Baltzell, 
George P. Raney, James B. Whitfield and Rivers Bu- 
ford from Leon; Thomas Douglas, Edwin M. Randall 
and Louie W. Strum from Duval; Armstead Brown 
from Dade; Glenn Terrell from Sumter; Thomas M. 
Shackleford, Sr., from Hillsborough; M. H. Mabry 
from Pasco; Jefferson B. Browne from Monroe and R. 
F. Taylor from Alachua County. 


- Judge Edwin M. Randall and Judge James D. 
Westcott, Jr.. were members of the Court during the 
period from 1868 to 1885. 


Judge McWhorter was Speaker of the House of 
Representatives when the State was redeemed from 
Carpet Bag misrule and corruption in 1877. He was a 
man of recognized ability and learning and was a lead- 
er in the State in his day. 

Judge David S. Walker, Ossian B. Hart and Henry 
L. Mitchell were each elected Governor after having 
been Justices of the Supreme Court. Judge Mabry was 
elected Lieutenant Governor in 1884 before being 
elected to the Supreme Court in 1890. 

Judges R. F. Taylor, W. A. Hocker, E. M. Randall 
and A. E. Maxwell were members of the Constitutional 
Convention of 1885. 

Judges A. E. Maxwell, James M. Baker, E. C. Max- 
well, David S. Walker, A. W. Forward, H. L. Mitchell, 
F. B. Carter, W. A. Hocker, Jefferson B. Browne, C. 
B. Parkhill and Thomas F. West also served as Circuit 
Judges. Judges A. E. Maxwell and George S. Hawkins 
were members of Congress from Florida before the 
Civil War, and Judge Van Valkenburgh was a member 
of Congress from New York before moving to Florida. 

Judge E. C. Maxwell is a son of Judge A. E. Max- 
well and a grandson of Judge Walker Anderson. 

Many of the Judges of the Supreme Court served 
also as members of the Florida Legislature, among 
them being A. E. Maxwell, David S. Walker, J. D. 
Westcott, Jr., George P. Raney, George G. McWhorter, 
H. L. Mitchell, M. H. Mabry, W. A. Hocker, C. B. Park- 
hill, Jefferson B. Browne, T. F. West, Glenn Terrell, 
Rivers Buford and Fred H. Davis. 

Judges A. E. Maxwell and G. G. McWhorter, 
George P. Raney, W. H. Ellis and F.. B. Carter served 
as Presidential Electors. 

Judge S. J. Douglas had been United States Judge 
for the Middle District of Florida during the Terri- 
torial days. 

Judge Fred H. Davis was Speaker of the House of 
Representatives in 1927. 
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Judges H. L. Mitchell, F. B. Carter, Jefferson B. 
Browne and Thomas F. West resigned from the Su- 
preme Court to become Circuit Judges. Judge Louie 
W. Strum resigned to become U. S. District Judge. 

Judge James D. Westcott, Jr., was appointed a 
member of the Supreme Court in 1868, at the age of 
29, after having been Attorney General less than a 
month. Other Justices who reached that position be- 
fore reaching the age of 40 years were: F. B. Carter, 
R. S. Cockrell, Geo. P. Raney, Louie W. Strum and Fred 
H. Davis. 

Judge R. F. Taylor was a member of the Supreme 
Court of Florida from January 1, 1891, to March 2, 
1925, more than 34 years, the longest judicial service 
ever rendered in the State. Had he concluded his last 
term he would have served 38 years, sixteen of which 
would have been as Chief Justice. 

The following Justices served as Attorney Gen- 
eral before becoming members of the Court: A. E. 
Maxwell, J. D. Westcott, Jr., George P. Raney, J. B. 
Whitfield, W. H. Ellis, T. F. West, Rivers Buford and 
Fred H. Davis. David S. Walker had served as Reg- 
ister of Public Lands and Ex-Officio Superintendent 
of Public Instruction, in the cabinets of both Governors 
Brown and Perry. 

Judge Liddon, Judge West and Circuit Judge 
Koonce were the compilers of the General Laws of 
Florida, 1906. 

Judge Jefferson B. Browne was President of the 
State Senate and Chairman of the Railroad Commis- 
sioners before becoming a member of the Supreme 
Court. 

Of the Superior Court Judges of the Territory, 
Isaac H. Bronson and William Marvin afterwards were 
United States District Judges in the State of Florida. 
Robert Raymond Reid became Territorial Governor in 
1840 and Samuel J. Douglas was appointed a Justice 
of the State Supreme Court by Governor David S. 
Walker in 1866. 


Judges Jefferson B. Browne, Charles B. Parkhill, 
R. 8S. Cockrell, F. B. Carter, E. C. Maxwell and Louie W. 
Strum, former justices of the Supreme Court, are now 
living. 

The following distinguished members of the Flor- 
ida Bar declined appointments to the Supreme Court: 
’ Charles M. Cooper, W. B. Young, F. P. Fleming, Sr., 
John W. Malone, S. M. Sparkman and W. A. Blount. 
Justice Glenn Terrell declined the appointment as Unit- 
ed States District Judge for the Southern District of 
Florida in February, 1931, preferring to continue his 
service on the Supreme Court. 

The method of selecting the Chief Justice was 
changed by Constitutional Amendment adopted at the 
general election in 1926, so that the Chief Justice is 
now chosen by the members of the Court for a term 


of 2 years instead of by lot as was formerly provided. 
The first Chief Justice to be selected by the new meth- 
od was Justice W. H. Ellis whose term began in Janu- 
ary, 1927. 


In 1929 the Legislature again passed an Act auth- 
orizing the Justices of the Supreme Court to call to 
their assistance three residents of the State of Florida 
cf good moral and professional character and standing, 
and learned in the law, to assist the Court in the dis- 
charge of its duties. Pursuant to this Act the Court 
after a number of secret ballots were taken, selected 
by final unanimous vote the Honorable Charles O. An- 
drews of Orange County, Honorable Charles E. Davis 
then of Dade County and Honorable Sam Mathews of 
Duval County, as Commissioners. These gentlemen, 
sacrificing their respective pecuniary interests and 
each laying aside a lucrative law practice, accepted the 
position as Commissioner and have rendered valuable 
service to the State in that capacity. The service re- 
quired of each Commissioner is an individual service. 
Cases are assigned to the respective Commissioners by 
the Presiding Justice of either division and thereupon 
the Commissioner examines the case so assigned and 
proposes a disposition of it. That is, he prepares such 
Order as he deems needful, or writes an opinion which, 
if adopted, disposes of the case. The record, with the 
result of the Commissioner’s examination, then goes to 
the Justices in turn of the division to which the case 
falls and each of these Justices studies the record and 
the briefs submitted and determines for himself wheth- 
er or not the disposition proposed by the Commissioner 
is correct and sufficient. If he finds it to be so he ap- 
proves the result and the record is transmitted to each 
Justice of the division to be handled in like manner. The 
record then, with the opinion or order, goes to the other 
division as if the opinion had been written by a mem- 
ber of the first division, where it takes the same course. 


Chapter 5124 Acts of 1903 as amended by section 
2 of chapter 12323 Acts of 1927 authorizes the Court to 
hear and determine cases and exercise any of its powers 
when sitting either in a body or in divisions of three 
Justices each, but the Act requires that in all cases 
where written opinion is prepared by a division it 
should before being filed be submitted to the other di- 
vision or to some qualified Justice thereof, or to the 
Chief Justice. This Act further provides, however, that 
in every capital case and every case involving an in- 
terpretation or construction of the State or Federal 
Constitution every qualified Justice present should be 
given an opportunity of concurring or dissenting from 
the decision of matters discussed or decided in any writ- 
ten opinion which may be filed. 


The practical effect of this statute is that the 
Court works in two divisions designated as Division A 
and Division B. The cases are assigned to a division 
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when docketed by the Clerk, the cases being numbered 
in chronological order when they are filed and the even 
numbered cases go to Division “A” while the odd num- 
bered cases go to Division “B”’. 


Therefore, there is no choosing by anyone of the 
division to which a case will fall. When the briefs have 
been filed, if there be no request by either party for 
oral argument, the case is ready for disposition by the 
Court and is at the earliest opportunity delivered by the 
Clerk to the Chief Justice who is Presiding Justice 
of Division B, and by such Presiding Justice it is as- 
signed to some member of that division or to one of 
the Commissioners for the preparation of opinion or 
suggestion as to its disposition. If the Justice or Com- 
missioner to whom the case is assigned finds there- 
in no question of law which demands any further treat- 
ment in Court opinions than that which has hereto- 
fore been rendered by the Court on the same subject 
and involving the same points of law, and he finds 
the judgment, order or decree of the lower court to be 
in accord with the established principles of law in this 
jurisdiction a formal Per Curiam Order of Affirm- 
ance is drawn and attached to the record and the said 
Order is then returned to the Presiding Justice of 
the division to which it falls. The record is examined 
by him and if he agrees that the case may be disposed 
of by a Per Curiam Order he initials the Order and 
returns it to the Clerk’s Office and then it goes to 
the other member, or members, of that division for 
the same procedure. If all members of the division 
concur in the Per Curiam Order of Affirmance the Or- 
der is filed and the case is thereby disposed of. If its 
propriety is questioned it must go to the other mem- 
bers of the Court and may be adopted by the concur- 
rence of the majority. 

If the Justice or Commissioner to whom the case 
is assigned deems it necessary to write an opinion he 
proceeds to write what he deems needful and when 
the opinion is written it takes the same course as 
heretofore indicated in regard to a Per Curiam Order 
of Affirmance. Each member of the division to which 
the case falls must read and study the record and the 
briefs and be satisfied that the opinion is correct and 
properly states all matters necessary to be stated. The 
record then goes to the other division the members 
of which under the provisions of section 2958 R. G. S., 
4687 ©. G. L., are only required to satisfy themselves 
that the questions of law as enunciated is applicable 
to the facts as stated. They may presume that the state- 
ment and conclusions as to facts dealt with in the opin- 
ion as prepared and endorsed by the other division are 
correct. Every Justice is given the opportunity to par- 
ticipate in the rendition of every written opinion if he 
is not disqualified or absent on account of illness or 
otherwise unable to participate. 


All written opinions before becoming the law of 
the case must be concurred in by a majority of the 
Court as to the conclusions and judgment. When an 
opinion is written by a Justice or a Commissioner it 
is then taken under consideration by the several mem- 
bers of the Court in the manner heretofore indicat- 
ed and if each member of the Court who is to partici- 
pate in the disposition cf the case concurs in the opin- 
ion and judgment it is transmitted to the Clerk’s of- 
fice so marked and is then filed. 


But, if anv Justice is not satisfied with the opin- 
ion or conclusions reached, he either puts a question 
mark after his initial on the opinion or marks him- 
self dissenting; in either event he may write a dis- 
senting cpinion, which dissenting opinion will go along 
with the original opinion to every Justice until final 
disposition of the case. If when the record finally reach- 
es the Clerk’s Office there are any question marks or 
dissenting expressions found thereon, such record, with 
all that has been written in regard thereto, goes to the 
conference table to be considered at the next and 
succeeding conferences until a definite conclusion is 
finally reached in regard to the same. Thus it will be 
seen that neither a Justice nor a Commissioner nor a 
Circuit Judge whose name appears at the head of the 
opinion is any more responsible for the conclusions of 
fact stated in the opinion or for the enunciation of 
law as therein contained than is any other Justice of 
the division to which such cases has fallen for dispo- 
sition, nor is he any more responsible for the enunci- 
ation of principles of law as stated and applied to the 
facts as therein stated than is any other member of 
the Court. There can be no such thing as a one-man’s 
opinion. 

It frequently cccurs that an opinion is written 
which does not find favor with all members of the 
Court with the result that it comes to conference ques- 
tioned by several members of the Court. These ob- 
jections may touch different portions of the opinion 
as written. After a full and free discussion of the ob- 
jections raised by members of the Court, it may be, 
and often is, the result that a definite outline as to 
what the opinion should contain and what conclusions 
should be reached is agreed to and concurred in by all, 
or a definite majority of the Court, in which event 
the case is assigned to some member of the Court to 
write a Per Curiam opinion which will reflect the con- 
clusions so reached in conference. 

There is no definite division of the work as be- 
tween the individual members of the Court or as be- 
tween the Commissioners. Cases are assigned to Jus- 
tices and to Commissioners as each may appear to be 
in position to take up and dispose of the same. In other 
werds, if a Justice of the Court, or a Commissioner, 


is found to have several cases which have been assigned _ 


to him on his desk and undisposed of the policy is, as 


far as possible, not to burden him with other assign- 
ments until he shall have caught up with those which 
have accumulated on his desk. Some Judges, as well as 
some lawyers, have the faculty of dispatching their 
work much more rapidly than cther Judges, or lawyers, 
and, therefore, if an equal number of cases were as- 
signed to each Justice and to each Commissioner each 
week, or each month, either some of the Justices would 
have an accumulation of work on their desk which 
would require many mecnths for disposition, or else 
‘some of the others would be sitting idle waiting for 
assignments. 


The Court being composed of 6 Justices, it some- 
times happens that after repeated conferences and 
most thorough consideration, the Court finds iself 
equally divided as to what the result should be and 
when it appears that no hope may be entertained for 
breaking the deadlock three-three order of affirmance 
is necessary for disposition of the case. 


The Legislature of 1931 by Joint Resolution pro- 
posed a Constitutional Amendment, the result of which, 
if adopted at the election in November, will be to add 
a seventh Justice to the Court. One of the results of 
this would be to preclude the possibility of an equal 
division of the Court on any case. Another result would 
be that the Court would then work in two divisions 
to maintain harmony in the opinions. A court thus 
composed would work as does the Supreme Court of 
Alabama. The unanimous concurrence of the Justices 
of one division, together with the Chief Justice, would 
determine any case, except those required to be con- 
sidered by the Court En Banc, and as no member of 
one division except the Chief Justice would be required 
to sit in division cases which were unanimously con- 
curred in by the Justices of the other division, includ- 
ing the Chief Justice, it would naturally follow that 
the Court would thereby be enabled to dispose of more 
cases within any given length of time than it could 
where all written opinions must be considered by all 
members of the Court qualified and present which, 
in my opinion (and in this I am not attempting to 
speak for the other members of this Court) would 
enable the Court to catch up with the now congested 
docket and to promptly dispose of cases coming to the 
Court after the congestion is eliminated. It appears 
to me that the adoption of this Amendment to the Con- 
stitution is the most practical and enonomical way 
to alleviate the congested condition and then keep up 
with the docket. It would only involve the additional 
expense of one Justice and a Secretary, which would 
be less than the expense of three Commissioners and 
a Secretary. Office facilities for the additional Jus- 
tice could be provided without additions to our pres- 
ent facilities, while the creation of an immediate court 
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would require the expenditure of such sum as might 


be necessary to provide housing facilities for the Court, 
as well as incur a larger expenditure in the way of 
salaries. 

At present the Court is up with cases which are 
not noted for oral argument and those cases which 
come to the Court without request for oral argument 
are assigned almost immediately for disposition. 
There are more than 650 cases on the docket, however, 
noted for oral argument and if the Court should de- 
vote its entire time to the disposition of these cases 
without considering any new ones that are filed it 
would require nearly 2 years to dispose of them. 


Prior to 1926 the greatest number of cases ever 
docketed in one year was 363 and the greatest number 
of cases ever disposed of in one year was 340. At the 
beginning of 1926 there were 383 cases on the docket. 
During that year there were 489 cases docketed and 
during the same period there were 409 cases disposed 
of. The number of cases docketed and the number of 
cases disposed of continued to increase each year un- 
til 1930, when the peak was reached in those docketed, 
which was 842, and until 1931, when the peak was 
reached in those disposed of, being 1018. 1931 showed 
the first increase in cases disposed of over the number 
of cases docketed since 1924, the number of those 
docketed being 816, making a net gain by the Court 
over the congestion of 202 cases. It must be borne in 
mind, however, that during all this period there was 
congestion in the non-oral argument docket and those 
cases could be disposed of without waiting for oral ar- 
guments. This enabled the Court to dispose of a great 
many more cases than it is possible for it to dispose 
of when the greater part of its time must be given to 
the hearing of oral arguments and for this reason the 
number of cases which will be disposed of during the 
present year will necessarily be much less than were 


disposed of during any one of the two or three years 
last past. 


When oral argument has been requested the case, 
unless it is one of those having the right of precedence, 
must await its turn on the docket to be heard, but if 
after the request is made such request is withdrawn 
the case, as the docket now stands, is almost immedi- 
ately assigned for disposition. 


The Supreme Court is proud of the traditions 
which have been established and maintained for near- 
ly a hundred years. 

From its organization in 1846 the Supreme Court 
of Florida has taken high rank among the appellate 
courts of the country. 

The common law is in force in Florida to perhaps 
a greater extent than in any other State, and the opin- 
ions of the Supreme Court of Florida are frequently 
quoted from and cited in other jurisdictions particu- 
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larly upon common law principles. The common law 
rights of riparian owners afford increasing litigation 
of vast importance and the Florida decisions on the 
subject have merited the approval of many other 
courts in determining the common law riparian rights. 
Likewise the rights and duties of public officers and 
public utilities as well as the scope and use of common 
law procedural writs as expounded by the Supreme 
Court of Florida have met with approval by other 
courts of last resort. The opinions of the Supreme 
Court of Florida from its beginning upon administra- 
tive integrity, contract rights and adherence to the 
requirements of organic law, accord with the highest 
standards of official and private conduct that have 
ever been maintained by the people of Florida in times 
of adversity, as well as in days of great prosperity. 
The past, at least, of the Supreme Court of Florida is 
secure to the glory of the State and the pride of its 
people. Let us now and here, both Bench and Bar, 
pledge ourselves to the ceaseless task of maintaining 
the standards so grandly set for cur guidance by the 
great men who preceded us and who after most noble 
service have passed to their reward. 


... Rising applause. 


PRESIDENT COOPER: Gentlemen, the address 
which the Chief Justice has just delivered, is a per- 
manent contribution, not only to the legal literature 
of this State, but an invaluable contribution to the his- 
tory of our highest Court. I am pleased to say that 
we shall have the pleasure of preserving it in the files 
of the Law Journal. 

It now becomes my sad duty to advise the mem- 
bers of the Bar of the death of those members of this 


Association who have passed to their reward since the 
last meeting. 


Honorable W. W. Wright, of Sanford, the chair- 
man of our Grievance Committee; a friend of all of 
us, a Circuit Judge of distinction, died recently; 

State Senator E. M. Johns, who was so valu- 
able to us at the last session of the Legislature, has 
recently died; 

Judge James F. Glenn of Tampa, perhaps the 
most learned member of our Bar, a man to whom law- 
yers went for assistance, died after a lingering illness. 
Judge Glenn had been a Commissioner of the Supreme 
Court, he had been most active in this association; he 
had been one of the first committee on Publication of 
Law Journal; 

Mr. Daniel A. Stewart of Sarasota; 

Senator J. J. Swearingen, of Bartow; who always 
used to be with us at the meetings of the Association. 

Mr. W. E. White of Sanford; 

Judge Thomas F. West of Milton, former Attor- 


ney General of the State, former Justice of the Su- 
preme Court; Circuit Judge; Chairman of the Com- 
mittee who discussed with all of us during the last an- 
nual meeting, the proposed amendment to the Consti- 
tution which Mr. Chief Justice Buford has just dis- 
cussed ; 

Mr. E. E. Turner of Stuart; 

Mr. Knox Gillis of DeFuniak; 

Mr. Guy A. Andrews of Sebring; 

Mr. Franklin N. Wood of Daytona Beach; 

Judge W. H. Price of Miami, a former president 
of this association ; 

Mr. Carroll D. Judson of Lakeland. 

I will recognize Mr. M. L. Mershon, president of 
the Dade County Bar Association, to offer resolutions 
particularly with reference to the Honorable W. H. 
Price, formerly president of the Florida State Bar 
Association. 

MR. M. L. MERSHON: Mr. President, Ladies and 
Gentlemen: Your committee has prepared the follow- 
ing resolutions: 


RESOLUTION ON DEATH OF W. H. PRICE 


WHEREAS, it has pleased Divine Providence to 
summon cur respected and beloved co-worker and fel- 
low citizen, the Honorable Will H. Price, to his re- 
ward; and 

WHEREAS, we, who have known Judge Price 
through the fruitful years of his able, couragecus and 
faithful service to the State, wish to place of record a 
testimonial of our esteem for him while in life, and, of 
our sorrow at his death, and of our appreciation of 
his qualities of mind and heart, and of his achieve- 
ments as a lawyer and as a Judge and as a former 
President of this Association, and of his services to 
the State. 


NOW, THEREFORE, BE IT RESOLVED by the 
members of the Florida State Bar Association, 

That we sincerely regret the loss of our beloved 
brother and we commend his spirit to the tender mer- 
cies of the most merciful of all Judges, confident that 
one who himself was so just and generous in life rich- 
ly deserves the reward that has been vouchsafed to 
the just and generous. 

That we tender our sincere condolence to the fam- 
ily cf Judge Price in their bereavement, and express 
the hope that they will be consoled by the fact that 
he was a faithful husband and a loving parent, and 
has gone to reap the reward which he justly deserves, 
and, in the fullness of time, will be joined by his loved 
ones who shall follow in his footsteps. 

That this Association do spread upon its minutes 
a copy of this Resolution and permanently record this 
expression of the members of this Association of their - 
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high regard for Judge Price and of their regret at his 
passing. 

_ That a copy of this Resclution be sent to the fam- 
ily of Judge Price, so that they may be assured that 
their husband and father did not live in vain, and 
that, at his passing, his co-workers and fellow citizens 
mingle their regrets and hopes with those of the fam- 
ily of our departed friend and brother. 

M. L. MERSHON, 

A. J. ROSE, 

FRED BOTTS. 
Miami, Fla., April 5, 1932. 


Mr. President, I move the adoption of this resolu- 
tion, as an expression of the sentiment of this body. 

PRESIDENT COOPER: Gentlemen, I would say, 
with reference to the other members of the Bar whom 
I have named, that resolutions with reference to their 
death have already been published in the Law Journal. 
I ask that, in adoption of the resolution offered by 
Mr. Mershon, and in token of our respect for the mem- 
ory of Judge Price and these other gentlemen whose 
names I have read, this Association do stand with 
bowed heads for thirty seconds. 

... Rising tribute of silence was given. 


PRESIDENT COOPER: Gentlemen, we have a - 


few minutes before the next formal part of the prc- 
gram. I will call first on Mr. Fleming, if he has any 
announcements to make for the Entertainment Com- 
mittee. 

... Announcements were made by Mr. Fleming as 

to luncheon and entertainment features for the 

remainder of the day and evening. 

MR. M. L. MERSHON: Mr. Cooper, through in- 
advertence, the name of a distinguished member of 
this Association, Dean R. A. Roscoe was omitted from 
the list of those who passed away during the last year. 

PRESIDENT COOPER: I would like to be per- 
mitted to amend my remarks, to insert the name of 
Dean R. A. Roscoe, who was well known to all of us. 

Gentlemen, I would now ask that any resolutions 
or new business be offered, so that the same may be 
taken taken under consideration, to be acted on this 
afternoon when Unfinished Business comes up. Is 
taken under consideration, to be acted cn _ this 

MR. LUCIEN BOGGS: Mr. President, I offer the 
following resolution, and move its adoption. 


RESOLVED that the President of this Associa- 
tion do appoint a special committee of such number 
of members as, in his discretion, shall seem best, for 
the purpose of making a stucy of the provisions of 
the Constitution and statutes of Florida relating to 
county and municipal government; that such commit- 
tee report to the next Annual Meeting of this Associa- 


tion its recommendations as to changes advisable in 
the interests of promoting clarity in the law, and 
economy and efficiency in local government in Flor- 
ida, with particular reference to the consolidation of 
City and County governments, the elimination of du- 
plication in public offices, and the centralizing of re- 
sponsibility ; and that such committee do further rec- 
ommend what steps it may be advisable for this As- 
sociation tc take in order to further the bringing about 
of such changes. | 


Mr. President, to this resolution I wish now to 
address myself but briefly. I feel that if it does not 
sell itself to the members of the Association, there is 
nothing that I can do to persuade them that it is the 
thing to do. As to the need for such a study to be 
made, I am sure that every member here will agree 
with me that it is more than desirable, it is essential. 
Gur Constitution dates back to 1885, forty-seven years 
ago, at a time when the entire population of Florida 
was less than the aggregate population of Duval, Dade 
and Hillsborough counties today ; at a time when trans- 
portaticn was very difficult, and when an almost com- 
plete decentralization into local government was neces- 
sary; and in fact, there was no other way for the peo- 
ple to have local self-government at that time. Today, 
all of those things are changed; the growth of many 
large towns and cities, and the completion of a won- 
derful system of highways, the extension of railway 
lines throughout the State; large industrial develop- 
ments, changed financial conditions all of these things 
have brought about the situation where the structure 
of our old constitution in these respects no longer fits 
the needs of the day. I think that peculiarly this is 
the time when such a study should be made. Never 
has there been a time in the twenty-five years or more 
that I have been a citizen of Florida, when people have 
been as much alive to the need of economy in govern- 
mental affairs, and to the need of efficiency in Gov- 
ernmental affairs; and the place to begin is with our 
local governments at home, where we live. There will 
be more sympathy, more assistance for this work to- 
day, than there could have been in the flush times of 
a few years back. 


If there is needs for this work to be done, the 
next question is, who is there to do it? I submit, Mr. 
President, that there is no one in Florida that can do 
it, there is no organization that can do it, as well as 
the Florida State Bar Association. There are men of 
very civerse talents in our organization, including 
among them, able lawyers who have devoted years of 
their life almost to specialization in the subjects that 
this resolution covers. Those men, I am sure, can be 
drafted into service. I can sit here in this room now 
and see men of just that calibre, and I am sure the 
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rest of you can, too. Those men can be drafted into 
service, and I am sure that they can bring about a 
complete and splendid report, which will serve as most 
admirable information upon which this Association 
can later determine what action, if any, it can take to 
promote these objects. 

It may be well be that such a committee, if ap- 
pointed, would need some technical advice on other 
subjects, but if so, it could certainly get it from the 
Chair of Economics in the University and elsewhere 
as needed. 


Lastly, Mr. President, I want to say that I am not - 


offering this resolution as a mere formality. I would 
be very sorry indeed to see the resolution adopted un- 
less it represents a real sincere intention on the part 
of the Association to have this study made, to carry it 
through to completion, and later to do whatever may 
seem advisable, in the light of the report that the com- 
mittee submits. I have no particular hobbies in this 
regard, I have no axes to grind, I have no settled con- 
victions as to what facts this committee will find, or 
what it may recommend that this Association should 
do; but I do think that now is the time of all times 
when the work should be undertaken, and that the 
Florida State Bar Association is the organization to 
undertake it. I confidently believe that the special 
committee which the President of this Association will 
appoint, if you approve the resolution, will turn out a 
magnificent piece of work, and one that will do credit 
to the Association, and that will bring about great good 
to the state in which we live, and which it is our duty 
to benefit and support. 

I move the adoption of the resolution. 

... The motion was seconded. 

PRESIDENT COOPER: I would suggest that this 
resolution be presented for consideration under Unfin- 
ished Business, following the address of the President 
of the American Bar Association. 

MR. DAVID DUNHAM: I will be glad to speak to 
that resolution this afternoon. As Mr. Boggs has said, 
he thinks that economy should start at home. I want 
to offer an amendment to that resolution at the after- 
noon session, that is, that we do start with economy 
at home, and so broaden that resolution as to cover 
the redistricting of the State of Florida, and the re- 
duction of circuits in the State of Florida. 

PRESIDENT COOPER: That amendment will be 
noted, and it will be considered when that resolution 
is considered under the topic of unfinished business, 
this afternoon. Also, under that heading this after- 
noon, we will consider the report of the conference of 
delegates, and the work done by that conference on 
Thursday last. 

JUDGE ROSE: Mr. President, I have been re- 
quested—I don’t know whether it is the proper time 


or not, to call the attention of the President and the 
Bar Association to the approval of four uniform Acts; 
the Uniform Sales Act, the Uniform Conditional Sales 
Act, the Uniform Fiduciary Act, and the Uniform 
Partnership Act, as recommended by the American 
Bar Association. It was discussed here by several of 
the lawyers who were interested in it; as I recall it, 
there were twelve uniform acts that were approved. 
Out of the twelve, it was suggested that a proper com- 
mittee might be appointed for the purpose of endeavor- 
ing to have the Legislature pass those four uniform 
acts; and if it is in order, I would ask the appointment 
of the proper committee for that purpose at the proper 
time. 

PRESIDENT COOPER: I would suggest, Judge 
Rose, that probably that should be before one of the 
standing committees of the Association, who will con- 
sider that matter between now and this afternoon, and 
take it up under unfinished business. 

MR. E. E. HAZARD: Mr. President, at the request 
of the Jacksonville Bar Association, I have a proposed 
Act relating to the deposit of moneys paid into the sev- 
eral Courts of this State, and the withdrawal thereof. 


PRESIDENT COOPER: Will you file that, and 
bring it up this afternoon?—Any other new business 
that should be brought up this afternoon under the 
head of unfinished business? If not, gentlemen, we 
will proceed with the program now scheduled. 


PRESIDENT COOPER: There is a new branch of 
the substantive law of this country, and of the sub- 
stantive law of other countries, which is coming in for 
a great deal of consideration and discussion. I refer 
to the law of the air, the law of aviation, aeronautical 
law. I had asked Mr. George B. Logan of Saint Louis, 
the Chairman of the American Bar Association Com- 
mittee on Aeronautical Law, to address us. Mr. Logan 
at the last moment, was unable to be present, and I 
had the temerity to call on a man whom I knew would 
more than capably fill Mr. Logan’s place, and whom I 
have had the pleasure of knowing personally for some 
time,—to be here in his place. Mr. F. D. Fagg, Jr., is 
here and will discuss some topics of aviation law. 

Before Mr. Fagg speaks, may I take the liberty of 
saying something about his career, which I know you 
would not hear from him. Mr. Fagg was a squadron 
commander in the late War,—he is not a theoretical 
flyer, Mr. Fagg has been and is a very active flyer. 
He is a member of the Illinois State Aviation Commis- 
sion. In addition to that, Mr. Fagg has been a law 
professor, notwithstanding his youthful appearance, 
and has had a most distinguished career as a profes- 
sor of law. He taught at Harvard from 1921 to 1923; 
at Northwestern from 1923 to 1927. In 1928 and 1929, 
he was selected to go to Germany to take part in what 
is known as the Air Law Institute in Germany. He re- 
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turned to this country and assisted in setting up the 
Air Law Institute, which has its headquarters at 
Northwestern; and he is a director of the Air Law In- 
stitute, and the Editor-in-Chief of the Journal of Air 
Law. It is a great deal of pleasure, gentlemen, for 
me to introduce a man who has so distinguished him- 
self so early in life; Professor F. D. Fagg, Junior, of 
Northwestern University. 
... Rising applause. 


Address of Professor F. D. Fagg, Jr. 


Association of Florida: 


It is indeed an honor and a pleasure to meet with 
you at your State Bar Association meeting this year; 
a privilege indeed to leave the snow of Chicago and 
the heavy overcoat, and come to a part of the country 
where one can see some sunshine and really enjoy life. 
Sometimes I wonder why those of us, who realize that 
Florida is really a part of the United States, ever 
choose to live as far north as Chicago. 

Your President has said something about a prac- 
tical contact that I have had with aviation, but I do 
not wish you to believe that my leaning is solely to- 
ward the aviation side. It so happens that while I have 
had some experience in flying, I also had the duty— 
as a member of the Aeronautics Commission—of pros- 
ecuting the first criminal case in the State of Illinois. 
In that case, I was, of course, representing the pub- 
lic—the landowners. Parenthetically, it might interest 
you to know that judges are sometimes persuaded by 
events outside the particular case; the judges here 
know that already. On the morning that we conducted 
the prosecution in this case—which involved violations 
for low flying and unlicensed flying, the judge, upon 
leaving his home to come to his chambers, glanced up 
and saw another aviator swooping down over his house, 
about twenty feet over it. He came into chambers and 
said, “What do you want done?” (Laughter). 

That you will not think my bias too strongly on 
the aviation side, let me quote from Ogden Nash’s 
“Hard Lines,” wherein he says: 


“T find it very hard to be fair-minded 

About people who go around being air-minded ... 

I know the constant refrain . 

About how it’s safer up in God’s trafficless heaven 
than in an automobile or a train 

But— 

My God, have you ever taken a good look at a strut?... 

At least when I get on the Boston train I have a good 

chance of landing in the South Station 

And not in that part of the daily press which is re- 

served for victims of aviation. 


Mr. President, Ladies and Gentlemen of the State Bar 
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Then, despite the assurance that aeroplanes are terri- 
bly comfortable I notice that when you are rail- 
roading or automobiling 

You don’t have to take a paper bag along just in case 
of a funny feeling. 

It seems to me that no kind of depravity 

Brings such speedy retribution as ignoring the law of 
gravity. 

Therefore nobody could possibly indict me for perjury 

When I swear that I wish the Wright brothers had 
gone in for silver fox farming or tree surgery.” 


The aviation business has grown since the Wright 
Brothers began their pioneering flights until today it 
has assumed considerable proportions. The business 
of air transport has grown rapidly and, at the present 
time, there are interstate air carrier services offered 
in forty-three cof our states and intrastate operations 
in thirty-five. Last year the air transport lines car- 
ried a total of four hundred and fifty-seven thousand 
passengers over forty-seven million miles. If we in- 
clude all flying done—not merely on the air transport 
lines, but of private flying as well—we should have a 
sufficient total, in terms of millions of miles flown, so 
that it would be possible to have an around-the-world 


trip of twenty-five thousand miles every fifty-three 
minutes. 


The aviation industry—as a transportation me- 
dium—establishes itself through speed. Airplanes 
have travelled at a rate of over four hundred miles per 
hour. Coast to coast operation is conducted in less 
than twenty-four hours, although the country has been 
traversed in less than half that time. With super- 
charged motors, and planes that will reach the strato- 
sphere, it is estimated that passengers can be carried 
from San Francisco to New York in six hours. While 
air transportation will not supplant the railroads— 
which now derive seventy per cent of their revenue 
from freight—there is a distinct place for a trans- 
portation medium which can rapidly transport per- 


sons, express and other items of small bulk and high 
value. 


With the growth of aviation, it is only natural to 
expect some regulatory legislation. Incidentally, this 
is one field wherein proposed regulation almost pre- 
ceded the subject matter to be regulated. It is well 
known that Paul Fauchille, at the Neuchatel session 
of the Institute of International Law in 1900, called 
the attention of jurists to the need for a code of air 
law. In 1901, before the Wright Brothers’ flight, 
Fauchille published his epoch-making study that 
served as the basis for his famous Code de l’Air. Dr. 
Jenny Lycklama a Nijeholt has suggested that it is 
undesirable to establish rules before there is any 
necessity for them, but the rapid development of avia- 
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tion has given rise to a need for regulation. It is 
needed for the sake of uniformity, at least. If we are 
to profit by the experience of the railroads and avoid 
a similar mass of conflicting state legislation, there 
must be substantial uniformity in state laws pertain- 
ing to aeronautics. An air carrier, operating from 
coast to coast in a single day, can give slight heed to 
state boundary lines! 


Recognizing this need for uniformity, the Ameri- 
can Bar Asscciation established a committee to make 
a study of the aviation problem. The committee pre- 
pared a Uniform State Law for Aeronautics, drafted 
largely, I understand, by Professor Bogert now of the 
University of Chicago. This code, sponsored by the 
committee, the Conference of Commissioners on Uni- 
form State Laws, and the American Bar Association, 
was adopted at one time or another by some twenty- 
one states. Subsequently, with the inevitable changes 
in committee membership, there has come into exist- 
ence an entirely new committee by virtue of a com- 
plete change in personnel, and your distinguished 
President, Mr. Cooper, is one of the most brilliant 
members of the present Committee on Aeronautical 
Law. Certain defects in the old code have manifested 
themselves and a new proposed Uniform Aeronautical 
Code was submitted, as you know, by Mr. George B. 
Logan, the chairman, at the last annual meeting of 
the American Bar Agsociation. As one of the prin- 
cipal issues connected with the adoption of this pro- 
posed code is concerned with the trespass-nuisance 
question—which is perhaps the most difficult problem 
confronting the aviation industry—I should like to 
direct your attention for a few moments this morning 
to the committee proposals dealing with the subject 
of my discussion: Air Space Ownership and the Right 
of Flight. 

We are all aware that the art of flying has given 
rise to a conflict of interest between the landowner 
and the aviator. The conflict is a most natural one 
and has been the subject of almost endless discussion 
—oral and written. While the subject has been con- 
sidered as almost purely academic, it is of far more 
consequence. The problem calls for an adjustment, a 
proper and workable adjustment, of these conflicting 
interests. It is clear that the landowner, in the use 
and enjoyment of his property, wishes to be free from 
the disturbing features which may be associated with 
aviation. He wishes to be secure in his property in- 
terests, here as in any other, and to maintain—so far 
as is possible—the value of his property, particularly 
in the event of future transfer. 
the unlawfulness of all flights above his land, and, at 
times, he is content to prevent such flying activities 
as seem to interfere with his enjoyment. When he 
makes the former assertion, he challenges all aero- 


At times, he asserts 


nautical activities. The conflict of interests is at once 
presented for solution. 

Four theories, at least, have been suggested as 
means of handling the problem; two extreme positions 
and two that are intermediate. They are as follows: 
(1) The first is based upon the old maxim, “Cujus est 
solum, ejus est usque ad} coelum et ad inferos,” and it 
asserts property rights in the airspace ad coelum of 
the same nature as pertain to the land itself. (2) The 
second: theory regards ownership as extending ad 
coelum, subject to a natural easement for air naviga- 
tion in the upper air space. (3) The third is a “zone” 
theory—to the effect that ownership extends into the 
superjacent air space a limited, but flexible, distance 
as determined by “actual user,” “effective possession,” 
“lower stratum,” etc. (4) The fourth theory regards 
ownership as extending no farther upward than the 
surface of the earth, the structures or natural or arti- 
ficial growth thereon. 

In dealing with the question, the American Bar 
Committee, in drafting the old Uniform State Law for 
Aeronautics, adopted the second of these theories. 
Section 3 of that code provides, in part, as follows: 


“Section 3. The ownership of the space above 
the lands and waters of this state is declared to 
be vested in the several owners of the surface be- 
neath, subject to the right of flight described in 
Section 4.” 

To permit the development of aviation, the code 
added, in Section 4, the following provision: 


“Section 4. Flight in aircraft over the lands 
and waters of this state is lawful, unless at such 
a low altitude as to interfere with the then exist- 
ing use to which the land or water, or the space 
above the land or water, is put by the owner, or 
unless so conducted as to be imminently danger- 
ous to persons or property lawfully on the land or 
water beneath...” 
The present Committee on Aeronautical Law, as 

a result of the private investigations of its members, 
and influenced no doubt by recent judicial decisions 
and other writings, is now of the opinion that Section 
3 of the old code no longer is correct. Consequently, 
in the proposed Uniform Aeronautical Code, Section 3 
of the old code is omitted and Section 4, slightly modi- 
fied, is set up as Section 1 of the new draft in the fol- 
lowing language: 

“Section 1. Flight in aircraft over the lands 
and waters of this state, within the ‘Navigable 
Air Space,’ as hereinafter defined, is lawful un- 
less at such a low altitude as to interfere with the 
then existing use to which the land or water or 
space over the land or water is put by the owner, 

’ or unless so conducted as to be imminently dan- 
gerous to persons or property lawfully on the land 
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or water beneath. 

“As used in this act, the term ‘Navigable Air 

Space’ means air space above the minimum safe 
altitudes of flight prescribed by regulation by the 
State Aeronautical Commission (or State Admin- 
istering Officer). Such navigable air space is 
subject to a public right of air navigation in con- 
formity with the provisions of this act and with 
the regulations and Air Traffic Rules issued by 
the State Aeronautical Commission (or State Ad- 
ministering Officer).” 
This change of front, with the resultant repudia- 
tion of Section 3 of the old code, has been challenged 
recently by Professor James J. Hayden in an article 
entitled “Objections to the New Uniform Aeronautical 
Code,” and published in the February, 1932, issue of 
the American Bar Association Journal. Because the 
article so clearly states the viewpoint of those whose 
expressed position would be opposed to the new code, 
and. because the article raises the essential problems 
under consideration, I should like to indicate its out- 
lines and refer to the author’s exact language so that 
we shall not misunderstand this position and the ob- 
jections. 


Professor Hayden makes the following assertions: 
(1) Section 1 of the new code contains language in- 
consistent with the announced intention to repudiate 
the doctrine of ownership of air space by landowners. 
(2) As a practical matter, it is not really in the in- 
terests of aviation to repudiate the doctrine. (3) 
There is no sound legal basis upon which to repudiate 
the doctrine. The first assertion is concerned with the 
language employed. Time does not permit us to ex- 
amine the merits of the objection in detail. Let us, 
then, assume that it is sound. The five additional 
words suggested can be included without difficulty, 
and clarity of expression is thoroughly desirable. 


For the present, let us consider the author’s third 
point—to the effect that repudiation has no sound legal 
basis. At once we are confronted with a seeming in- 
consistency of language or of position. At the begin- 
ning of the article, after mentioning the changes in 
the code, Professor Hayden states, “It must be ap- 
parent that the Committee has either done an amazing 
piece of work deserving of the unqualified admiration 
of the American Bar, or it has fallen into very serious 
error.” Since, in the judgment of the author—as is 
later indicated by him—the committee has fallen into 
serious error, it results that, in taking his stand in 
favor of the old code, he becomes a proponent of the 
maxim cujus est solum. In asserting that the maxim 
cannot legally be repudiated, he affirms its soundness. 
To aid his contention, he invokes the support of the 


American Law Institute Restatement of the Law of 
Torts. 
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Having asserted the maxim to be law and evidenc- 
ing ownership ad coelum, which usually is interpreted 
to mean ownership to the sky, the author then says, 
“Althcugh Section 3 of the old code states in broad 
terms that the ownership of the space above the lands 
and waters of the state is vested in the owners of the 
surface, subject to a right of flight, a reasonable con- 
struction of this statute does not necessarily mean 
ownership of that space to infinity.” (Bold type ours.) 
To reconcile this apparent inconsistency of language, 
it becomes necessary to consider the two possible inter- 
pretations of that language. The first view would in- 
terpret ad coelum as extending indefinitely upwards. 
It would mean, in the words of Bouve, air space owner- 
ship “‘beyond the stars and to the remote confines of 
infinite space.” Construing Section 3 so as not to 
mean ownership of air space to infinity, would then be 
to effectively emasculate the maxim. The second view 
would interpret ad cscelum as extending to an unde- 
termined, but not unlimited, height. 


If the author accepts the first view—ownership 
to infinite space—it becomes necessary to investigate 
the authority of the maxim, and to discover how far 
judicial decision has relied upon it: If the courts have 
not relied upon it as indicating ownership rights to in- 
definite space, then the committee has done nothing of 
an amazing nature by omitting the section as to own- 
ership rights. They have repudiated nothing except 
an erroneous statement. On the other hand, if the 
author accepts the second view, and the cases indicate 
that the maxim is law only relative to trees, houses 
and other structures a relatively short distance from 
the surface, then the committee, again, has done noth- 
ing amazing in refusing to apply to aviation a maxim 
that was never considered as applying to it. Whatever 
view be accepted, it would seem desirable to consider 
the maxim, and the authority given it by the courts. 

While an attempt has been made to trace the max- 
im to Rabbi Akiba in ancient Jewish law (47 Law 
Quart. Rev. 14), it is generally accepted that it has its 
origin in a gloss on the Digest of Justinian made by 
one Accursius about the middle of the thirteenth cen- 
tury. In other words, the maxim was something added 
by way of a marginal note to Paulus in the Digest 
VIII, Tit. 2, Sec. 1, dealing with De Servitutibus Prae- 
dicrum Urbanorum. Mr. Bouve, in his able article on 
“Private Ownership of Airspace,” (1 Air Law Review, 
232 and 376), has sketched the history of the maxim 
and believes that it very probably was introduced into 
England by Franciscus, a son of Accursius, who spent 
a year at Oxford around the year 1273. 

By whatever means the maxim obtained its roots 
in English jurisprudence, we know that it was referred 
to by Lord Coke’s statement in Coke on Littleton 
(Book I, Sec. 1, p. 4) where it is said: “And lastly, the 
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earth hath in law a great extent upwards, not only of 
water as hath been said, but of aire, and all other 
things even up to heaven; for cujus est solum ejus est 
usque ad coelum, as it is holden.” To support his 
views, Coke cited three cases. May I quote from them 
to show you the conception of the subject matter to 
be governed by this maxim. In an action of trespass 
brought by the Bishop of London against one N. for 
his close broken and for the taking of herons and 
shovelers, there was a lease of land, with a reservation 
of certain trees and woodlands. The question involved 
was whether or not the lessee had the right to certain 
birds and eggs in the trees. Fitzherbert stated, “By 
the exception of the trees things within the area of 
the tree and up te the sky are also excepted and there- 
fore he cannot meddle with them.” Brook added, “And 
the lessor will have the land in which the tree grows, 
for the tree has its being through the earth and air, 
and therefore all the earth in which it grows in depth, 
and the air it needs in height belong to him to whom 
the tree belongs, as do all the profits of the tree.” 
(14 Henry VIII, No. 1.) For the purposes of ‘the de- 
cision, air space rights extended to the boughs of trees, 
and the language used was broader than necessary. 

In the second case, arising in Trinity Term, 22 
Hen. VI, No. 11, a writ of trespass was brought quare 
clausam fregit, for the taking of certain young gos- 
hawks from their nests. Newton said, “For in such a 
case, suppose I have young herons breeding in my 
close, and a stranger takes them I will have an action 
of trespass quare clausam fregit for taking and carry- 
ing away six herons.” 


In the third case, 10 Ed. IV, Fo. 14, Bingham 
stated, “In the case of the young sparrow-hawks in a 
nest, the plaintiff gave the price because the price was 
in him, for the nests were his and thus also the things 
in the nest, and they cannot fly from his possession.” 


Upon the authority of these three cases, Lord 
Coke sponsored the maxim cujus est solum in England. 
No one doubts that they extend proprietary rights to 
the branches of trees growing upon the soil, but it re- 
quires a considerable stretch of the imagination to con- 
sider these as precedent for an action of aerial tres- 
pass where such flight is conducted in the so-called 
“upper stratum.” The maxim is entitled to the pres- 
tige of five hundred years if it be limited in its ap- 
plication to tree branches—the theft of birds or eggs— 
but its hoary age alone will not give it new meaning 
so as to embrace the normal activities of aviation. 


There are many other cases since those first three. 
They are dealt with by Professor Bogert under the 
title, “Problems in Aviation Law,” (6 Cornell Law 
Quart. 271), and by Mr. Clement L. Bouve in the arti- 
cle aforementioned. I shall not weary you with an 
enumeration. Suffice it to say that they all deal with 


problems arising within the airspace zone not exceed- 
ing approximately one hundred feet from the surface 
of the soil. If we may assume as correct the state- 
ment that the maxim is law only to the extent to 
which it has been applied in the adjudicated cases, it 
becomes clear at once that aeronautical activities are 
not to be controlled by it unless the courts have relied 
upon it in disposing of aviation problems. 

No discussion of this question will be complete, 
however, until we have considered the three decisions 
rendered in the two recent aviation cases arising in 
this country—Smith v. New England Aircraft Com- 
pany (269 Mass. 639, 170 N. E. 385—1930), and Swet- 
land v. Curtiss Airports Corperation, (41 F. (2d) 929, 
and 55 F. (2d) 201—1930, 1931). In the Smith case, 
an owner of an estate near Grafton, Massachusetts, 
consisting of some 272 acres, discovered in 1929 that 
an airport was proposed on 90 acres adjoining his 
property. The airport was established and flights 
were made from it as low as one hundred feet above 
the wooded part of the estate. The houses were about 
1320 feet from the airport. The plaintiffs sought to 
enjoin the defendants, (1) from flying over their 
property in a manner constituting trespass and nuis- 
ance, and (2) from using the airport as a base of oper- 
ations. The lower court denied the injunction and the 
Supreme Judicial Court upheld the decision. No dam- 
ages were sought. In disposing of the case, Mr. Jus- 
tice Rugg, C. J., stated that flights as low as 100 feet 
would constitute trespass, but, since an injunction only 
was sought, the point was not concluded. While as- 
suming that “private ownership of air space extends 
to all reasonable heights above the underlying land,” 
the Chief Justice also stated, “Whatever may be the 
precise technical rights of the landowner to the air- 
space above his land, the possibility of his actual oc- 
cupation and separate enjoyment of it as a feasible 
accomplishment has through all periods of private 
ownership of land been extremely limited.” It is sig- 
nificant that the court did not rely upon the maxim 
in its absolute form. Professor Hayden suggests that 
the Smith case “assumes airspace ownership” and that 
the maxim is affirmed “by inference”. However, it 
must be pointed out that while the first sentence used 
by Mr. Justice Rugg is frequently quoted—to the ef- 
fect that “we assume that private ownership of air- 
space extends to all reasonable heights above the un- 
derlying land,” the sentences which follow are usually 
omitted. They are: “It would be vain to treat prop- 
erty in air space upon the same footing as property 
which can be seized, touched, occupied, handled, culti- 
vated, built upon and utilized in its every feature. 


The experience of mankind, although not necessarily 
a limitation upon rights, is the basis upon which air- 
space must be regarded.” When we consider the full 


| 


quotation, are we to say that the ccurt relied upon the 
maxim in any form? 


In the Swetland case, arising in Ohio, we have a 
similar situation. The Swetlands owned an estate 
some fourteen miles from Cleveland consisting of 
about 135 acres. Across a road, the defendants estab- 
lished, in 1929, an airport on some 272 acres. Again 
the plaintiffs asked for an injunction because of al- 
leged trespasses and against the maintenance of a 
nuisance. There were, also, specific allegations of 
nuisance. In deciding the case, Judge Hahn, of the 
District Court, enjoined the blowing of dust upon the 
plaintiffs’ property, the dropping of circulars, and fly- 
ing over plaintiffs’ estate at less than 500 feet. But 
did the court place reliance upon the cujus est solum 
maxim? In his opinion, p. 936, Judge Hahn says, “It 
is safe to say that there are no cases which involve an 
adjudication of property rights as appurtenant to land 
in the air space which would normally be used by an 
aviater. It is true that in many of them the maxim is 
quoted, and, seemingly, is used by the courts as a basis 
for their decisions; but it is the points actually decided 
in the cases, not the maxim, which establish the law. 
In other words, it can be said that the maxim is the 
law only to the extent that it has been applied in the 
adjudicated cases. Maxims are but attempted general 
statements of rules of law. The judicial process is the 
continuous effort on the part of the courts to state ac- 
curately these general rules, with their proper and 
necessary limitations and exceptions. A maxim, said 
Sir Frederick Pollock, “is a symbol or vehicle of the law, 
so far as it goes; it is not the law itself, still less the 
whole of the law, even on its own ground.’ And in 
Yarmouth vy. France, 19 Q. B. D. 647, 653, 17 E. R. C. 
217, Lord Esher said: ‘I need hardly repeat that I de- 
test the attempt to fetter the law by maxims. They 
are almost invariably misleading; they are for the 
most part so large and general in their language that 
they always include something which really is not in- 
tended to be included in them.’ 


“The claims of the plaintiffs in invoking the max- 
im amount to an invocation of the doctrine of stare 
decisis, also called the doctrine of precedents. 19 C. J. 
382, note 86. But this doctrine contemplates only 
such points as are actually involved and determined in 
a case.” (Bold type ours.) 


“So far we have considered the maxim as if there 
were no question as to its real meaning. Its meaning 
has never received critical examination and discussion 
by the courts, and there is a grave question as to 
whether or not the proponents of the maxim make any 
real progress by advancing it as a basis for the claim 
that an owner of land has exclusive proprietary rights 
to an indefinite extent in the superincumbent air 
space.” (Bold type ours.) 
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“It appears from these authorities that the max- 
im has never been applied in cases which fix rights 
in air space normally traversed by the aviator. There 
are no precedents or decisions which establish rules of 
property as to such air space.” (Bold type ours.) 


Distinctly negativing the application of the max- 
im in its absolute form—as indicating ownership of 
air space to the stellar regions—the court, adopting 
Pollock’s phrase of “effective possession,” fixed the 
upper limit, in this case, of effective possession at 500 
feet. The court distinctly refused to indicate an in- 
tention to have this decision serve as precedent in a 
future case involving a different factual situation. The 
maxim in its absolute form is rejected as precedent 
for aviation cases. In its modified form—interpreting 
ad coelum as reaching only to a limited height (de- 
termined possibly by effective possession)—the max- 
im might have been relied upon. That the court re- 
jects it, indicates at least that it is considered by the 
court to mean ownership to an indefinite height and, 
for that reason, inapplicable to the disposition of the 
case. 

On appeal, Judge Moorman of the Circuit Court 
of Appeals, after reviewing the early cases, states: 
“But none of those cases nor any of the later ones un- 
dertakes to define the term ‘ad coelum,’ if indeed that 
term is one of constancy or could be defined. In every 
case in which it is to be found it was used in connec- 
tion with occurrences common to the era, such as over- 
hanging branches or leaves. These decisions are re- 
lied upon to define the rights of the new and rapidly 
growing business of aviation. This cannot be done 
consistently with the traditional policy of the courts 
to adapt the law to the economic and social needs of 
the times. The Ohio decisions are likewise inconclu- 
sive, and, lacking any controlling precedent, we resort 
to a consideration of the plaintiffs’ rights in relation 
to the necessities of the period.” (Bold type ours.) 


Again and conclusively, the maxim is rejected as 
precedent. 


Thus far we have considered the value of the 


. Maxim as precedent for adjusting the interests of the 


landowner and the aviator. Such an extended discus- 
sion was necessary to meet the assertion that the doc- 
trine could not be legally repudiated. Does it not ap- 
pear to be obvious that, whichever view of the doc- 
trine be adopted, courts will refuse to decide present 
day aviation cases upon the authority of a maxim 
which sprang from the imagination of some glossator 
who believed the world to be flat, who might have been 
interested in preventing encroachments above the 
sepulchre, or perhaps in establishing a property right 
in birds’ eggs! One thing is certain: the public is in- 
terested both in fostering aviation and in allowing the 
landowner full use and enjoyment of his property. The 
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problem, then, is to protect adequately the interests of 
each. 

In 1929, the British Air Navigation Act found a 
soluticn in the following provision: 


“No action shall lie in respect of trespass or 
in respect of nuisance, by reason only of the flight 
of aircraft over any property at a height above the 
ground, which, having regard to wind, weather, 
and all the circumstances of the case is reason- 
able, or the ordinary incidents of such flight, so 
long as the provisions of this Act and any Order 

_ made thereunder and of the Convention are duly 
complied with.” 


The aviator was protected against litigiously minded 
persons and the landowner was protected against un- 
reasonable activities of the aviator. No more specific 
rule was announced, as each case was to be decided 
upon its own merits. : 

The American Bar Committee on Aeronautical 
Law now invites your support in connection with an 
almost identical solution. In its proposed code, the law- 
fulness of flight is established with the proviso that 
it must not be conducted “‘at such a low altitude as to 
interfere with the then existing use to which the land 
or water or space over the land or water is put by the 
owner, or unless so conducted as to be imminently 
dangerous to persons or property lawfully on the land 
or water beneath.” 

Under this proposal, what are the remedies avail- 
able to the landowner? The new code does not refer 
to trespass or nuisance. In the opinion of several 
writers, the only remedy is through a nuisance action 
—on the theory that there can be no ownership of un- 
enclosed air space, and that, consequently, a trespass 
action will not lie for low flying, etc. It is true that 
limiting the landowner to a nuisance action, or to in- 
junctive remedy, would be of real benefit to the avia- 
tor; it would free him from countless suits wherein 
injury to the landowner could not be shown. And it is 
no doubt true that in any trespass case, where more 
than nominal damages are asked, the test will be that 
of nuisance—as to whether or not the rights of the 
landowner have been interfered with unduly. At one 
time, three remedies were available. These were, (1) 
an action of trespass, (2) the writ of “Quod permittat” 
for the abatement of a nuisance, and (3) an action of 
trespass on the case. In many states, at the present 
time, there is little or no distinction between the reme- 
dies. Limiting the remedy to a nuisance action would 


be most convenient and would afford effective relief 


in most every situation; yet there are many practical 
difficulties that would make it undesirable to insist 
upon a limitation. Here, again, we must rely upon the 
efficacy of a judicial process which has already refused 
to be bound within the confines of rigid precedent. In 


dealing with the problems which arise—each with dif- 
fering factual situations—the courts will doubtless also 
refuse to be bound within the limits of a narrow or in- 
flexible procedure. 

There are many other questions associated with 
this subject. They involve the operation of airports, 
the altitude at which one may fly in leaving or in ap- 
proaching an airport, etc. Some of these questions are 
discussed in the principal cases already mentioned, and, 
for a more detailed study of the entire subject of air 
space rights, I should like to mention a dissertation 
now being prepared by Mr. Edward C. Sweeney, a re- 
search associate at the Air Law Institute, which will 
probably appear in the July issue cf the Journal of Air 
Law. 

In concluding this paper, may I again express my 
gratitude for the privilege of meeting with you and my 
appreciation of the patient and thoughtful considera- 
tion which you have given to my sketchy treatment of 
a very technical question. By way of summary, to dis- 
pose of Prcefessor Hayden’s second point—that it is 
not in the interests of aviation to repudiate a doctrine 
which enjoys the prestige of five hundred years, and 
to suggest the rationale of the problem, may I invoke 
the aid of two quotations. It has been said by von 
Ihering that: “The only practical interest which the 
owner has in the freedom of his airspace is that he be 
not deprived of the air, light, or rain from heaven, and 
that he be not prevented from building as high as he 
may wish to;... beyond this limit, a right to airspace 
loses its raison d’etre, and would have no result other 
than that of putting the machinery of the law at the 
mercy of pure chicanery, of stimulating litigious tend- 
encies and making enemies of good neighbors.” 

Lastly, is there not considerable value in the 
statement of Judge Scott, of Colorado, which reads as 
follows: “I can only hope for a day when courts of jus- 
tice will decline to dig among the tombs of a dead past 
for ancient and obsolete precedent, particularly a prece- 
dent adopted in a day when a majority of the people 
believed the insane to be possessed of the devil, and 
when governments hung them as witches; when they 
will refuse to be shackled by a procedure that finds 
neither reason nor justice in our day and time; when 
the law will be treated as a philosophy to be applied to 
the ever changing conditions of man, and not a 
straight-jacket with no leeway for the exercise of com- 
mon sense and common justice.” 


PRESIDENT COOPER: Gentlemen, when I asked 
Professor Fagg to come here to discuss a subject 
which is of extreme interest in Florida, because par- 
ticularly South Florida is going to be the air gateway 
to South America (applause) ; when I asked Professor 
Fagg to come here to discuss a problem which I 
thought all of us were going to have to be practicing 


on sooner or later, I did not realize that the committee 
of which I happen to be a member, had over persuaded 
and successfully persuaded Professor Fagg into be- 
coming our advocate. All I desire to say is, that | 
think at the next meeting of the American Bar As- 
sociation, when our committee is placed upon the de- 
fensive, we may be authorized to employ counsel. 
(Laughter). And if we are authorized to employ coun- 
sel, I think that I shall request the services and assist- 
ance of Professor Fagg. 


Gentlemen, those of us who have been through, 
as he says, the intricacies of this subject, probably 
realize how difficult it is, and how, as he says, there 
is and must be a rationai solution for it. I have rea- 
son to believe that in the last analysis, somewhere 
along the line that he has already suggested, is going 
to be the final and rational analysis of this question 
which, I say, is as of much importance to Florida, and 
particularly South Florida, as any growing problem of 
the law. Gentlemen, it has been a pleasure to have 
Professor Fagg with us, and in the name of the As- 
sociation, I wish to thank him. 

When we stand adjourned, I want to remind you 
that we meet again promptly at 2:30, at which time 
we will hear the President of the American Bar As- 
sociation deliver the principal address of this conven- 
tion. I will ask that you all be back promptly at 2:30, 
or as soon thereafter as may be, so that we may pro- 
ceed without interruption, to the conclusion of this 
most delightful convention. We will stand adjourned 
until 2:30. 


THIRD SESSION 
2:45 O’clock P. M. 
Saturday, April 9, 1932 


PRESIDENT COOPER: Will the meeting please 
come to order. We are about to proceed with the finai 
business and regular session of the convention, and it 
is with particular pleasure that we can now embark 
on that part of our stated program. 


I think that to any professional man, the rewards 
that he may get by way of monetary compensation, 
are of course necessary to his physical well being, and 
perhaps an end in themselves; but I think, above and 
beyond such rewards, are those rewards of honor and 
esteem that come to the professional man, by way of 
gratuitous honor from the fellow members of his pro- 
fession. If a man does well by his work, the best re- 
ward that: can come to him is that his fellow workers 
may say to him, “Well done’! 

There is one Honor in this country that is above 
and beyond all others, such a reward for a practicing 
lawyer; that is the presidency of the American Bar 
’ Association. That Association has come to have a 
place in the life of this nation, as well as in the life of 


the Presidency of that Association. 
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every lawyer, which place is such that the presidency 
of that association has come to be recognized as the 
greatest honor that can come to an American lawyer. 

It is our pleasure to have with us this afternoon, 
the president of the American Bar Association. With- 
cut further discussion, and without further introduc- 
tion, it is my pleasure to present the Honorable Guy 
A. Thompson of Saint Louis, President of the Ameri- 
can Bar Association: Mr. Thompson. 

... Rising applause. 


Address of Hon, Guy A. Thompson 


Mr. President, Ladies and Gentlemen: 

I would like you to know -that I esteem it a pe- 
culiar pleasure to be the guest of this Association. I 
find it to be a pleasure always to be the guest of Bar 
Asscciations, but in this instance, I say it is a peculiar 
pleasure, because it has been my privilege to be as- 
sociated closely with some of your prominent mem- 
bers, and that association has given rise to a very inti- 
mate friendship. Your esteemed fellow member, Scott 
Loftin, is a member of the Executive Committee of the 
American Bar Association, and has been for the past 
two years; and I have, in that relation, been thrown 
into close contact with him. I would like you to know 
that the Executive Committee of the American Bar 
Association has upon it no member who is more high- 
ly respected, and no member more invaluable in coun- 
sel, than is Scott Loftin of Florida. (Applause). 

I have also come in contact with your member of 
the General Council, Mr. Shackelford, who has been 
performing yeoman service in the Association. I had 
the Honor to appoint Mr. Cooper upon the committee 
on Aeronautical Law; I know him intimately. 

And then, too, I cannct forget that at the recent 
meeting in Atlantic City, when we approached the 
election of officers of the Association, that not merely 
your member of the General Council, and your mem- 
ber of the Executive Committee but every single mem- 
ber of the Bar in Florida who was in attendance at At- 
lantic City, was an enthusiastic advocate of myself for 
I shall never 
cease to be very grateful to the Bar of Florida for its 
part in the choice of officers for the present year, of 
the American Bar Asscciation; and therefore, you can 
well understand what a great pleasure it is to be here 
in your midst. j 

I am glad to see so many ladies present this eve- 
ning. Whenever I see ladies at a gathering of this 
kind, there are three things that invariably occur to 
me, though I do not mention them; but I will mention 
them now. First, is an excerpt from an address made | 
many years ago by the Reverend T. DeWitt Talmadge, 
and which attracted my notice as a boy. He was de- 
scribing the construction of a school house some place 
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in New England, and the neighbors had gathered on 
the outskirts of this little village to construct the 
school house. He went on to say that they had lifted 
beam after beam into position, until only one remained, 
the largest, the heaviest of all. He said that strong 
hands grasped it, and slowly the beam was raised; but 
before it reached its position, strength was exhausted, 
and there hung the beam poised at the end of male 
arms, a dark shadow of death to the men below, and 
loudly the foreman shouted, “Lift, men, for your lives; 
lift cr die!” But they could not, for strength was ex- 
hausted. The women who were engaged in the dis- 
' charge of their morning household tasks, hearing the 
cry of alarm, seeing the position of danger to their 
husbands and brothers, rushed quickly to the scene; 
and small, soft hands were laid to the beam, and slow- 
ly, slowly it was raised until with a thud, it sank into 
position, and all was saved; illustrating, of course, how 
essential is the support of the ladies, upon important 
occasions. (Applause). 

The second thing I think of is the well known 
lines from Childe Harold: 


“There was a sound of revelry by night, 
And Belgium’s capital had gathered then 
Her Beauty and her Chivalry, and bright 
The lamps shone o’er fair women and brave men; 
A thousand hearts beat happily; and when 
Music arose with its voluptuous swell, 
Soft eyes spoke love to eyes which spoke again, 
‘And all went merry as a marriage bell.” 


The rest, as I recall it, is not appropriate, so I 
will quote no farther. 

Third, is this: There was a Chicago divine who 
moved to New York—still is living there; he became 
a very popular after dinner speaker, and on one oc- 
casion, when he was presented to respond at one of 
these occasions, which was during the days which 
some of you may have heard of, when we had liquor 
in this country—(Laughter). And during the days 
when ladies occupied the balcony around the banquet 
hall, the Bishop arose and took up his glass of wine, 
and said, “Ladies and Gentlemen, before I take up my 
text, I desire to propose a toast; a toast to the ladies!” 
Making a graceful sweep with his glass, to the bal- 
cony, he said, “The ladies! To the ladies! To the la- 
dies! The best part of my life, I spent in the arms of 
another man’s wife: my mother!” About five min- 
utes later an Englishman who was in the audience be- 
gan to laugh; (laughter) and he leaned over to his 
neighbor and said, “That was splendid. I am going to 
make a speech two weeks from tonight, and I am go- 
ing to repeat that in the Bishop’s very words”. So 


the occasion came, and the Englishman was intro- 


duced; he arose and said, “Ladies and Gentlemen: be- 
fore I take up my text for this evening, I desire to 
propose a toast, to the ladies!” And in imitation of 
the Bishop, he made a sweep with his glass, and said, 
“To the ladies! To the ladies! To the ladies! The best 
part of my life, I spent in the arms of ‘another man’s 
wife!—By jove, I forget her name!” (Laughter). 


It seemed to me that in view cf the position which 
I have the honor for the present, to occupy, it would 
not be inappropriate for me in part at least to talk 
some American Bar Association shop. It was in 1878, 
that seventy-five lawyers from twenty states and the 
District of Columbia, assembled at the Town Hall in 
Saratoga Springs, New York, and formed the Ameri- 
can Bar Association. This was fifty-three years ago. — 
The Association has remained ever since, a voluntary, 
unincorporated one, with its originally expressed ob- 
jects unchanged. Its membership now approximates 
twenty-seven thousand; its dues are eight dollars a 
year, a dollar and a half of which is for the American 
Bar Association Journal. Thus the revenues from 
dues is about two hundred thousand dollars annually, 
of which thirty-eight thousand dollars are for the 
Journal, about ninety-six thousand dollars are for the 
defraying of the general office and annual meeting ex- 
penses of the Association, including the printing of 
the annual report; six thousand dollars for capital ex- 
penditures upon our building at Chicago; sixty-five 
hundred dollars for the conference of Commissioners 
on Uniform State Laws; and approximately forty-nine 
thousand dollars for the Sections and Committees. 

The work of the Association is done through sec- 
tions and committees. There are eight Sections, the 
Conference of Bar Association Delegates, and twenty- 
five Committees. It is of considerable importance that 
we have larger appropriations made to scme of our Sec- 
tions and Committees, in order that they may function 
with their full efficiency, have mcre frequent confer- 
ences, print and properly distribute the results of their 
labors, see to it that they are placed in proper hands, 
including interested groups, not lawyers, that can be 
of material assistance in making effective, the work 
that is done. 

I have been impressed by the willingness of law- 
yers to perform committee service. The twenty-five 
committees have an aggregate membership of one hun- 
dred and forty. It will interest you, I think, to know 
that I appointed one hundred and thirty-seven of these 
without prior consultation with any of them, to learn 
whether they would serve; and of the one hundred and 
thirty-seven thus appointed, but three declined ap- 
pointment; conclusive evidence, I think, if evidence 
were needed, of the willingness of lawyers to render 
unselfish public service. 


I feel that my incumbency has been too brief to 


make this the occasion for constructive suggestions 
based upon mature experience. Nevertheless, there 
are one or two matters that have arrested my notice, 
to which I think I might very briefly direct your at- 
tention: the first is, revenues and membership. I have 
already made menticn of the inadequacy of our rev- 
enues; that is, the inadequacy so far as some of the 
Sections and Committees are concerned. The times 
are such that it seemed to me to be very important 
that careful review be made of the Associaticn’s cus- 
tomary general office and annual meeting expendi- 
tures; and accordingly, at the recent meeting of the 
Executive Committee held in Charleston in January, I 
presented a resclution which was adopted by the Com- 
mittee, providing that a careful review of these ex- 
penditures be made; and I report to you that that re- 
view is now in process. ; 


I found, much to my surprise, that the member- 
ship of the Association has been at a standstill the 
past four years; an ominous condition, it seemed to 
me, because when growth ceases, usually disintegra- 
tion begins. Therefore, it was quite important that 
attention be given to the recruiting of new members; 
not only that, but because of these depressed times, 
we were confronted with grave danger of wholesale 
resignations, and lapses in the payment of dues. I am 
glad to report to you that as the result of some effort 
toward the recruiting of members, particularly the 
letters which I sent to each member of the Associa- 
tion, we had received, up until the day I left home, 
more applications for membership than have been re- 
ceived in any fiscal year during the history of the 
American Bar Association. (Applause.) And they are 
still coming in. On Monday before I left, came eighty 
odd; Tuesday, twenty odd; Wednesday, thirty odd. 
They come in every mail. Furthermore, there are 
fewer delinquent members than at this time last year. 
Now, if we can be successful in cutting down our ex- 
penses—general meeting expenses, and the expenses 
of maintaining the office, and can continue in the re- 
cruiting of new members, this will mean of course, not 


Committees, but enlarged influence of the Association ; 
for of course, its influence inevitably grows with its 
increase in members. 


Second, our annual meetings: I have the feeling 
that our annual meetings are not what they should be, 
or what they can be made. Are they not too routine, 

too prosaic, too dull? This is due, I think, in large 
' measure to the seeming necessity of economizing in 
time. The last annual meeting is fairly illustrative of 
those that have gone before. There, on the morning 
of the first day, we had the president’s annual address, 
the report of the Executive Committee, the Secretary 


and the Treasurer, following the addresses of Wel- 


only increased sums, sorely needed by Sections and. 
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come. In the afternoon, two formal addresses, the re- 
port of nine sections, and the conference of Bar As- 
sociation delegates. In the evening, two formal ad- 
dresses, responses, the President’s reception, and a 
dance. The morning of the second day, eight commit- 
tee reports; in the afternoon, nine; in the evening, a 
formal address, the response, an operetta, a dance. 
The morning of the third and last day, six more com- 
mittee reports, the bestowal of the American Bar As- 
sociation medal upon Mr. Justice Holmes; the transac- 
tion of some miscellaneous business; the election of of- 
ficers, and adjournment. Within precisely eight hours 
and ten minutes of time, there were presented to the 
Association, the reports of twenty-three committees, 
nine sections, and the conference of Bar Association 
delegates, and in addition thereto, we had two formal 
addresses. Now, of course, as to practically none of 
the reports was there any consideration, any discus- 
sion, any debate, but merely a presentation by each 
chairman, of a summary of his committee’s report, 
and perfunctory approval by the Association. It seems 
to me that this method of transacting business de- 
tracts materially from the weight and importance ac- 
corded to the actions of the Association, by the pub- 
lic; and further, that by making our meetings unin- 
teresting, we keep down attendance. Who will deny, 
for example, that if our sessions were enlivened by dis- 
cussion and debate such as we witnessed at Memphis 
in 1929, at the meeting of the Section on Legal Educa- 
tion, the members would come flocking to our meet- 
ings? Perhaps another day should be devoted to our 
deliberations; perhaps we should make arrangements 
in advance as to some of the reports, for discussion to 
be led from the floor. I even venture to suggest that 
perhaps the President’s annual address should be ma- 
terially curtailed. Whatever the solution, it does seem 
to me that something should be done materially to im- 
prove the-character of our annual meetings. 


Now, ladies and gentlemen, our profession today 
seems to be the object of widespread criticism and 
abuse. It has ever been thus. The famous colloquy 
on Blackheath between Jack Cade and Dick the Butch- 
er, in which it was agreed that the first thing to be 
done was to kill all the lawyers—has been rehearsed 
with relish these past three hundred years. It is the 
fashion in certain quarters to charge against us not 
only all the actual and apparent deficiencies, and de- 
linquencies in the administration of justice, but also 
many of the economic and social ills with which we are 
afflicted; overlooking or minimizing the responsibility 
of the layman. How is it with the layman? He sus- 
tains an intimate relation to the administration of Jus- 
tice. Every Judge, upon a state Bench in Florida, and 
in almost every other state of the Union, who admin- 


isters the law; every State Attorney who prosecutes 
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offenders against the law; every member of the Legis- 
lature who makes or fails to make law ;—owes his po- 
sition to the laymen of the State; he exercises the 
functions of his office by virtue of the activity, or, as 
is more frequently the case, the indifference, of the 
laymen. The indifference of the layman to the nom- 
ination and election of public officials, is as widespread 
as it is deplorable. The investigation which I have 
made leads me to believe that not fifty per cent of our 
citizens of adult age habitually vote; and that where 
registration is required, not seventy-five per cent of 
those registered, habitually vote. In my own city of 
Saint Louis, at the last general election, only fifty-two 
per cent of the registered voters were sufficiently im- 
pressed by this supreme privilege and duty of citizen- 
ship, to go to the polls. When it comes to the nomina- 
tion cf public officials in our large centers of popula- 
tion, the layman has practically abdicated in favor of 
the ward committeeman, whose standards of qualifica- 
tion for public office are too frequently inadequate. 

Not only does the layman sustain this intimate re- 
lation to the administration of justice; he is an integral 
part of the administration of Justice. All indict- 
ments are returned by Grand Juries; all felony cases 
and most civil cases at law are tried before and decided 
by petit juries. In equity cases only, or in law cases 
in which juries are waived, does the Judge alone ad- 
minister justice. In all other cases, the layman, as 
juror, in the box, shares with the Judge upon the 
bench, and the lawyer at the Bar, the responsibility 
for the decision,—if indeed he does not perform the 
chief function. Yet, who will deny that it is often 
the whimsical and grotesque verdicts of juries that 
contribute in large measure to the growing dissatisfac- 
tion with the law and its administration? 

It comes to this, that the verdicts by juries are 
more deserving of censure and criticism,—far more, 
than are the opinions of court, and yet the layman is 
wholly responsible for the one, and in large measure 
for the other; for he constitutes the jury, and he se- 
lects or permits the selection of the Court. The fact 
is, particularly in our large cities, that our juries are 
no longer representative of our citizenship. For the 
most part, our men of higher education, large prop- 
erty interests, important business, and corporate con- 
nections, habitually evade jury service; and yet, these 
evaders of responsibility and duty, are frequently loud 
and intemperate in their criticisms, even denunciations 
of the law, the lawyers, and the Courts. Let the lay- 
man, I would say, for a while, at least, examine the 
beam in his own eye. 

But his delinquencies cannot excuse ours. The 
question still remains: Are we discharging our obliga- 
tions? I think it easily demonstrable that no class or 
cult or calling is more punctilious in the discharge of 


duty, than is the lawyer. His duties arise from his 
three fold relationship,—to his client, to his profes- 
sion, and to his country. The relation of lawyer and 
client is a sacred one, and knows, and can know no di- 
vided allegiance; and it is in the interest of the public 
welfare that that relation be maintained in all of its 
traditional purity and integrity. No man can possibly 
serve two masters. To his client, the lawyer owes the 
duty promptly to account for funds collected ; to charge 
reasonably for his services; to preserve inviolate his 
confidences; to give to his problem and his cause, the 
utmost, honorable effort; to counsel and maintain only 
such transactions, such suits, such defenses, as appear 
to him to be lawful and just; to encourage the peace- 
ful settlement of controversies; to employ such means 
only as are consistent with honor, and with truth; and 
to reject not the cause of the defenseless, the impov- 
erished or the oppressed. Though we have our way- 
ward ones, and those, as Shakespeare says, “with itch- 
ing palms, who 


Crook the pregnant hinges of the knee, 
Where thrift may follow fawning,” 


Yet, these are not representative of the profession 
they dishonor; they are the rare exceptions. Upon 
the whole, there can be no doubt that the lawyers of 
the land are faithfully, conscientiously, fully discharg- 
ing the duties that they owe their clients. (Applause). 

To our profession, we owe the duty of so conduct- 
ing ourselves at the Bar and elsewhere, as to be worthy 
exemplars of her high and noble ideals; the duty un- 
hesitatingly to scourge from our ranks, those who are 
faithless to their trust, and bring discredit upon us; 
the duty to maintain and promote the respect that is 
due to the Courts of the land, to deal fairly with the 
courts, refraining from all artifice and from misstate- 
ments of law or of fact, remembering that we are 
sworn officers of the Courts, Ministers, if you please, 
in the temple of Justice; the duty to bear ever in mind, 
also, that we are the chief reliance of the Courts for 
their vindication, wherever and whenever vindication 
deems desirable. 


I hold also that a lawyer who belongs to no or- 
ganization of his brethren, has not yet discharged his 
duty, his full duty to his profession. Here are we woe- 
fully lax in the discharge of our obligations to our pro- 
fession, for I doubt not at all that not fifty per cent of 
the lawyers of the country belong to any organization 
of the Bar; a lamentable confession. Organizations of 
the Bar are the instruments with which we do our pub- 
lic work; they are the reservoirs, the fountains from 
which we draw inspiration needed to carry on. 


The fabled Antaeus, you will remember was the 
son of Gaea the earth, and Poseidon the sea; he chal- 
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lenged to mortal combat, every passerby, and made a 
mountain with the bones of those he vanquished. He 
always triumphed because when thrown and brought 
in contact with his mother earth, he sprang up again 
with strength and vigor renewed. So, when on oc- 
casions like this, provided by a Bar Association, we 
are brought in contact with our brethren of the Bar, 
we are thereby refreshed and inspired anew, to cope 
with and discharge the duties that we owe as members 
of a great profession. Not only do we on such oc- 
casions derive inspiration by contact with those phys- 
ically present, but we also inevitably commune with 
the spirits of those great ones referred to this morn- 
ing by your Chief Justice, who have gone on before, 
and whose names occur to everyone of you; who, dur- 
ing their lives, wrought worthily and contributed in 
rich abundance to the professional heritage which we 
now.enjoy. As the moon lifts up the tides of the seas, 
so do their influence and example lift up the ideals and 
exalt the purposes of every lawyer here present. 


The duties that we owe the public, are of trans- 
cendent importance, because they are commensurate 
with the measure of public confidence with which we 
are entrusted. Despite the slanders of the ignorant 
and the gibes of the envious, the fact remains that no 
cult or class or calling among men is habitually en- 
trusted with so large a measure of public confidence, 
as are the lawyers. 


Almost one hundred years ago today, that remark- 
able Frenchman, de Tocqueville, completed his work, 
“Democracy in America’, in which he said that the 
people in democratic states do not mistrust the mem- 
bers of the legal profession, because they recognize 
that they are interested in the public service. He fur- 
ther said that a republic could not continue to endure 
in which the influence of the lawyer in public business 
did not grow in proportion to the power of the people. 
That he spoke truthfully, our record abundantly at- 
tests. Consider it: thirty presidents of our country, 
and twenty-four of them lawyers; forty-eight secre- 
taries of state, and forty-six of them lawyers; of the 


fifty-five signers of the Declaration of Independence,. 


twenty-six were lawyers; of the fifty-six framers of 
the Federal Constitution, thirty-three had practiced 
law. Of course, all of the members of the Judiciary, 
and all of the Attorneys General, Federal and State, 
have always been lawyers. Most of the governors of 
our states have been lawyers; and if in Congress and 
in the various state legislatures through our history, 
lawyers have not been in the numerical majority, they 
have certainly wielded the preponderant influence. In- 
deed, we are not far afield when we assert that the 
one hundred and twenty millions of people of this coun- 
try are governed by the one hundred and fifty thou- 
sand lawyers of the land. 


Surely then, the duties that we owe the public are 
of compelling importance. Are we discharging them? 
Upon the whole, I think we are, but that we have been 
laggard in dealing with the question of civil procedure 
in our state courts, I think there can be no doubt. 
Here, as I see it, is our Achilles’ heel; we have not been 
oblivious to this question; for years, it has been the 
subject of discussion among us, but it has not yet re- 
ceived at our hands, that organized, serious, system- 
atic, continuous and universal effort that the serious- 
ness of the question requires, or that is necessary for 
its solution. This, as I see it, is an ominous question. 


The condition prevailing in the State Civil Courts, 
of our large cities in this country, has become pro- 
gressively worse, until today it menaces continuance 
of confidence in, and respect for, our judicial system. 
A litigant cannot possibly respect a system of so-called 
justice that defers for years the adjudication of his 
demand; and an observer, though not a litigant, can- 
not respect such a system. One of the chief clauses in 
Magna Charta, wrung from stubborn old King John at 
Runnymede, provided, “To no man will we sell, to no 
man will we deny or delay, right or justice”; thus put- 
ting the delay of justice upon a parity with the denial 
and even the sale of justice. Now, I don’t know what 
your condition is in Florida. Doubtless it is far bet- 
ter than it is in many other parts of the country. I do 
know what it is in many parts of the country; I know, 
for example, in my own city of Saint Louis, after a 
petition has run the gamut of pleas, motions, demur- 
rers, and the cause is finally at issue, the day of trial 
is still fourteen months distant at least. I know that 
the condition in Chicago is worse than that. I know 
that until last year, when some wonderful reforms 
were instituted in Michigan, it required forty-two 
months in Detroit to get a case to trial; that in New 
York City it requires from 24 to 36 months to have a 
case tried; I am talking about jury cases. Now, just 
think of that situation; and it is one that is becoming 
progressively worse. These are not isolated illustra- 
tions, they are fairly illustrative of a condition that is 
nationwide, and that calls loudly for relief; and we can- 
not be deaf to that appeal. Self interest, as well as 


ccnsiderations of public service, require that we re- 
spond. 


To escape the costs and inordinate delays of litiga- 
tion, we all know that valuable rights and valid causes 
are daily sacrificed by unjust settlements of them, and 
by foregoing their assertion altogether, thereby de- 
priving the members of the Bar of business which they 
otherwise would receive. Statutes of conciliation are 
being proposed and enacted; trade associations are re- 
quiring their members to settle their controversies by 
arbitration; arbitration statutes are being adopted; 


boards and commissions are being established for the 
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settlement of justiciable controversies, and that too, 
without the intervention of counsel. 

I do not propose the British system in its entire- 
ty, as a model substitute, though Heaven knows it is 
vastly superior to ours; because though they there 
have gained speed, they have gained it at the expense 
of costs, that have become very burdensome. I would 
read you an excerpt from the report of a committee of 
the London Chamber of Commerce upon this subject, 
as throwing a sidelight upon the British system: 
“English justice may be the best in the world, but it 
is so dear that it is ruinous to litigants and so it ceases 
to be best. The evil is that the party with the long 
purse has the advantage, and many a citizen submits 
to injustice, rather than to carry his case into Court. 
It is certain that if the law were cheaper, there would 
be more business for the lawyers. Justice ought to 
combine cheapness and efficiency.” 

Brethren of the Bar, we must deal with this ques- 
tion in our own way, but we must deal with it. The 
condition is nothing short of disgraceful and intoler- 
able, and we dare not view it longer with complacency, 
expecting commercial, industrial and social relations to 
adjust themselves to a procedural technique that de- 
nies justice by delaying it. Let us be assured that if 
we do not take the initiative, the lay public eventually, 
and that tco, in my judgment, soon, is going to foist 
upon us a technique of its own devising; either that, 
or we will suffer the humiliation of merely trailing 
along and cooperating in the performance of this vital 


public service, which we ourselves should have per- 
formed. 


Despite our failure thus far to solve with this 
question of social adjustment, the fact remains that no 
class in our country has been so devoted to the public 
service as have the lawyers. What trade, or class or 
calling, I ask you, devotes itself so insistently, so ef- 
ficiently, and with greater self-sacrifice to the correc- 
tion of undesirable conditions, and to protecting our 
institutions from the assaults both of the vicious and 
of the well meaning, but misinformed? What trade 
cr class or calling has imposed upon itself, and more 
generally observes, a more rigorous or a more exalted 
code of conduct? The American Law Institute has 
given to the nation, a model criminal code, the result 
of the work of lawyers. The subjects of crime, crim- 
inal law, and its administration, are receiving scien- 
tific and efficient attention at the hands of our sec- 
tion on criminal law and criminology, from numerous 
committees of various state and local Bar Associations, 
and crime surveys are progressing throughout the na- 
tion. These are revealing deficiencies and suggesting 
improvements; above all, arousing a public sentiment, 
from which eventually, I think, will come satisfactory 
improvement in our criminal law and in its administra- 


tion. It is the organized Bar which has formulated, 
and which seeks to establish throughout the land, 
those standards of education and of character for law- 
yers from the general adoption of which, in my hum- 
ble judgment, will flow great good to the people. It is 
the organized Bar which has undertaken the Herculean 
task of restating the common law, to the end that the 
law may be clarified and simplified, and the better 
adapted to modern social conditions and needs. Ju- 
dicial procedure, legal aid, air law, the law of public 
utilities, uniform statute laws where desirable, taxa- 
tion, anti-trust laws, insurance laws, admiralty law, 
international laws,—these and many other juristic and 
social fields having intimate relation with the pros- 
perity, the happiness and the liberty of our country- 
men, are daily, constantly receiving attention at the 
hands of members of our profession; and that, too, 
without hope or expectation of the slightest personal 


reward, but solely in response to impulses of public 
service. 


So let us not be alarmed or depressed by the 
shafts of criticism that are so unjustly hurled against 
us. The legal profession is keenly aware of the re- 
sponsibilities with which it is charged, and it is eager 
to perform every duty that rest upon it. No man, I 
care not who he be,—no man is more alert to respond 
to the call of duty, than is the truly representative 
lawyer. He regards his profession not as a mere trade 
to be used for the amassing of wealth, but as a great 
and learned profession, whose high mission is service. 
He is learned in the lore of the law, not only, but in 
the history and in the traditions of his profession, as 
well. He has a keen interest in every branch of learn- 
ing, a love of learning for its own sake, and is devoted 
to history, to literature, and to every branch of art. 
He is interested in public questions, loves his country, 
and her institutions, and willingly serves her in peace 
and in war. He is proud of his oath-bound cult, jealous 
of her honor, and himself a worthy exemplar of her 
high and noble ideals. He is unyielding in his fealty 
to his clients’ assistance and faithful in the perform- 
ance of his tasks, whether they be at the Bar, or upon 
the Bench, or in the class room. He is absorbed in his 
duties, and intellectual pursuits; heedless, unmindful 
of his own interests, and his cwn health, and freely 
spends himself in the service of others; and if he be 
a successful lawyer, he usually lives well and dies poor. 
He better, I think, than any other man fully appreci- 
ates the truth and the significance of those noble lines 
of Tennyson, to the Duke of Wellington: 


“Not once or twice in our fair island story, 
The path of duty was the way to glory. 
He, that ever following her commands, 
On with toil of heart and knees and hands, 
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Thru the long gorge to the far light has won 
His path upward, and prevailed, 

Shall find the toppling crags of Duty scaled 
Are close upon the shining table-lands 

To which our God himself is moon and sun. 


Such is my conception of the truly representative 
lawyer. (Applause). 

Just this paragraph in conclusion: In that ancient 
time, the Star of Bethlehem, so we read, flamed in the 
midnight sky for the guidance of the Wise Men. So, 
in these latter days, in the firmament of our profes- 
sion, above the wreathed mists and dark clouds of this 
depression, and almost desperation, almost despair, 
shines the star of duty; duty to clients, duty to pro- 
fession, duty to ccuntry. Let us fix our eyes upon that 
star, and with upturned faces bathed in its effulgent 
glory, like the Wise Men of old, let us follow it. 


... Rising applause. 


PRESIDENT COOPER: Ladies and gentlemen, it 
is idle for me to express in behalf of this audience, 
the thanks and appreciation which we owe to Mr. 
Thompson. You have heard an example of oratory 
that you may not hear again, in loftiness of tone, in 
purity of language, and nobility of spirit; I have not 
heard its equal. Mr. Thompson, we thank you. (Ap- 
plause). 

I will ask Mr. Henderson to come to the rostrum, 
please, I may need assistance; Mr. R. A. Henderson, 
Jr., past President of the Association. 

Gentlemen, I would like Mr. Bentley to read the 
report of the conference of Delegates, particularly in 
view of suggestions which we have just heard, as to 
one of the duties of the profession. 


TO THE PRESIDENT AND MEMBERS OF THE 
FLORIDA STATE BAR ASSOCIATION, 
GREETINGS: 


I beg leave to report to you that on Thursday, 
April 7, 1932, the Conference of Delegates of Local Bar 


Associations assembled in Hollywood, Florida. This was’ 


the tenth semi-annual meeting of the Conference and 
was attended by 100 members of the Bench and Bar of 
Florida, representing the State Bar Association and 


19 local bar associations. The bar associations repre- 
sented were as follows: 


Florida State Bar Association 

Brooksville Bar Association 

Broward County Bar Association 
Jacksonville Bar Association 

Bar Association of the 1st Judicial Circuit 
St. Petersburg Bar Association 

8th Judicial Circuit Bar Association 


Palm Beach County Bar Association 

Polk County Bar Association 

Volusia County Bar Association 

St. Johns County Bar Association 

Hillsborough County Bar Association 

24th Judicial Circuit Bar Association 

17th Judicial Circuit Bar Association 

St. Lucie County Bar Association 

Lee County Bar Association 

Dade County Bar Association 

Lakeland Bar Association 

Martin County Bar Association 

The meeting was presided over by Mr. John C. 
Cooper, Jr., President of the Florida State Bar Asso- 
ciation. 

This meeting had been set aside largely for the 
hearing of the report of the committee now working 
on the revision of probate practice in the State of 
Florida. Mr. W. H. Rogers, chairman of the standing 
committee on judicial administration and legal reform, 
made a most comprehensive report for the committee, 
covering some 20 sections of the proposed revised pro- 
bate statute. 

A general discussion was had from the floor of 
the Conference, a record of which suggestions has 
been made for the future study of the committee. Upon 
the conclusion of the committee’s report, the Confer- 
ence, by motion, unanimously went on record request- 
ing that the committee be continued as a special com- 
mittee of the Florida State Bar Association with the 
same personnel, to make a report at the Fall meeting 
of the Conference of Delegates. It was also decided 
that the incoming President of the Florida State Bar 
Association, who is ex officio chairman of the Confer- 
ence of Delegates, before setting the time and place 
of the fall meeting, confer with the County Judges’ As- 
sociation. 

The following resolution was then unanimously 
adopted by the Conference: 

~ “RESOLVED that whereas, it is the obvious 
duty of the members of the Bar to devote the best 
of their time and attention to the revision and 
improvement of all matters pertaining to the prac- 
tice, and 

WHEREAS, the chancery practice has re- 
cently been comprehensively amended by the 
Chancery Practice Act of 1931, and, 

WHEREAS, the Bar is now actively engaged 
through the committee on probate practice in the 
reform of the probate practice of the state, 

NOW, THEREFORE, Be it resolved that it is 
the sense of the Conference of Bar Delegates that 
it be recommended to the Florida State Bar Asso- 
ciation that the standing committee of the Flor- 
ida State Bar Association on judicial administra- 
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tion and law reform be enlarged to consist of a 
chairman of a sub-committee charged with the 
continuous and comprehensive revisions of defin- 
ite portions of the laws of the State of Florida 
relating to practice, to serve continuously until the 
completion of the revision of the statutes relating’ 
to the practice of law within the State of Florida. 


BE IT FURTHER RESOLVED that separate 
sub-committees be charged with the following sub- 
jects generally: 

(1) Process. 

(2) Pleading at law. 

(3) Trials and evidences. 

(4) Appellate procedure. 

(5) Special statutory proceedings, such as the 
enforcement of liens, garnishments, attachments, 
etc. 

(6) The substantive probate law of the state. 

(7) Any such other subjects as may be con- 
sidered in urgent need of revision. 


Mr. George P. Garrett reported cn the work and 
progress of the American Law Institute in its effort 
to restate the common law. Mr. Garrett made a most 
interesting and comprehensive report. 

Judge C. E. Chillingworth, Mr. M. L. Mershon and 
Martin Carabballo discussed the accomplishments of 
the 1931 Chancery Act. While all of the speakers agreed 
that the time had been too short for a thorough test- 
ing of the Act, they were likewise of the opinion that 
it was proving most helpful in simplifying and expe- 
diting chancery practice in the State of Florida. The 
Conference went on record to the effect that the 
Chancery Act meets with the approval of the Confer- 
ence of Delegates and requested that no amendments 
be made to said act until further and fuller trial of 
the act has been experienced in practice. 

There being no further business the Conference 
adjourned upon order of the president. 

Respectfully submitted, 

ED R. BENTLEY, 
Secretary of the Conference. 


PRESIDENT COOPER: Before we go farther, 
this recommendation should be acted upon. I will hear 
a motion, if motion is made, to approve that recom- 
mendation, that Mr. Rogers’ committee be continued 
as a special committee, to go forward with the revision 
of our probate practice. 

. .. Motion was made that the said recommenda- 

tion of the report be approved; the motion was 

seconded and carried without dissent. 

PRESIDENT COOPER: Gentlemen, that resolu- 
tion was offered at the conference and there recom- 
mended for your adoption. I would like Mr. Hender- 
son, past president of the Association, to express for 


me—frankly, I am taking the responsibility of that— 
certain views I have as to how to best handle this 
matter. 

MR. R. A. HENDERSON, JR.: Mr. President, 
there is a great deal of merit in this resolution, but it 
is a departure from the plan of organization of this 
Association. Its adoption necessarily means a revision 
of our constitution. It will follow to some extent the 
plan of the American Bar Association. Whether this 
is a mature time to adopt that definitely as an amend- 
ment to our constitution, may be subject to grave 
doubt. Speaking personally, I have no objection what- 
ever to the plan set up, for fundamentally, we wish to 
work to the better end of intelligently, but with con- 
servativeness, investigating all those matters neces- 
sary to accomplish the duty of the Association so well 
pointed out by Mr. Thompson in his address. 

However, may I move that that resolution be re- 
ferred to the Executive Council, to report at the next 
annual meeting of the Association, for disposition, for 
the making of such detailed recommendations as the 
Executive Council may be advised are for the best in- 
terests of the Association, either to accomplish the 
purposes designed, or such modifications as it may 
suggest. 


... Judge Ellis assumed the Chair temporarily. 

PRESIDENT COOPER: Mr. Chairman, gentle- 
men: I am tremendously interested, as you gentlemen 
know, in our devoting our time and effort to the re- 
formation of the practice of law in this state. The 
plan suggested by Mr. Rogers may be the best way to 
get at it. I don’t want this association to reject it. 1 
am not sure that we shculd adopt it without the full- 
est and most careful study. I want to second Mr. Hen- 
derson’s motion that that matter as suggested by Mr. 
Rogers, be referred to the Executive Council. You 
understand that by adopting the motion which I have 
suggested, you do not in any wise delay the continued 
work upon the probate practice, upon which we are al- 
ready engaged. We cannot afford to try to do too 
many things at one time; and I want to second Mr. 
Henderson’s motion that this matter be referred to 
the Executive Council for further consideration. 

CHAIRMAN ELLIS: Mr. Cooper, would you mind 
explaining in what respect the adoption of the resolu- 
tion offered interferes with the Constitution? 

PRESIDENT COOPER: The Committee on Ju- 
dicial Administration and legal reform consists of five 
members. This would require its membership to be 
enlarged, which would require an amendment to the 
Constitution. It would also delegate to that commit- 
tee certain additional duties; provide for enlargement 
of the committee, and sub-committees. It is a rather 
elaborate scheme, that ought to be very carefully 
worked out, and very carefully considered. 


52 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


MR. METCALF: Might I ask Mr. Cooper a ques- 
tion: even though the Association would now desire 
to adopt that, if it covers an amendment, it would 
have to go over for a year. 

PRESIDENT COOPER: No, we could do it, by 
unanimous consent; we could now amend the Consti- 
tution by adopting that resolution; but the matter was 
only raised day before yesterday, and it needs most 
careful and thoughtful consideration. I do not feel we 
can afford to make one false step in the efforts which 
we have so far more or less successfully followed for 
the last three years, in working out reformations in 
our practice. 

CHAIRMAN ELLIS: Gentlemen, you have heard 
the motion to adopt, proposed by Mr. Henderson, that 
the resolution of the committee be referred to the 
Executive Council; are you ready for the question? 

... The question was called, the motion stated and 

carried without dissent. 

. . . President Cooper thereupon resumed the 
Chair; and thereupon the remainder of said report was 
read. 

PRESIDENT COOPER: If there be no further 
motion with reference to the report, the report will be 
ordered filed. 

Mr. Boggs offered a resolution this morning; will 
Mr. Boggs reread the resolution now, and then the 
amendment stated by Mr. Dunham? Will you reread 
your resolution, please, Mr. Boggs. 

MR. LUCIEN BOGGS: I think the Secretary has 
it, Mr. President. 

PRESIDENT COOPER: The resolution offered by 
Mr. Boggs. 

... The said resolution was read by the Secretary. 

PRESIDENT COOPER: Mr. Dunham offered an 
amendment this morning; I do not know whether the 
Secretary got the language of the amendment; was it 
offered in writing, Mr. Dunham? 

MR. DAVID DUNHAM: It was not; I am offer- 
ing it in writing now. (Reading the amendment). 


PRESIDENT COOPER: Do I hear a second to the 
resolution as amended? 


MR. BOGGS: Mr. President, in order to clarify 


the issue, I wish to state that I do not accept the 
amendment. In my view, the matter proposed by Mr. 
Dunham’s amendment is cne quite separate from the 
purpose of my resolution. I think the two things 
ought to be considered and disposed of separately. | 

... The original resolution offered by Mr. Boggs 

was seconded. 

PRESIDENT COOPER: I think it was seconded 
when offered this morning. Is there a second to the 
amendment? 

A MEMBER: Mr. President, I would like to make 
a motion to strike the motion— . 


PRESIDENT COOPER: Just a moment; is there 
a second to the amendment? If the amendment is not 
seconded, we will now revert to the original resolution. 
Is there any desire for discussion of the resolution as 
originally offered by Mr. Boggs? 


... The question was called; the motion to adopt 
the resolution as presented by Mr. Boggs, was 
stated; and the motion carried without dissent. 
PRESIDENT COOPER: It is so ordered, and the 

resolution beccmes part of the records of this meeting 
and carries with it the duty upon the next incoming 
president, of appointing the special committee therein 
named. 

Mr. Hazard offered a resolution; I would suggest, 
in point of economy of time, that Mr. Hazard state the 
purport of the proposed statute, and I would then sug- 
gest it be referred to the Legislative Committee of the 
Association, to consider; because there will be plenty 
of time to report back to the next annual meeting of 
the Association before the Legislature meets. 

MR. E. E. HAZARD: The Act proposed by the 
Jacksonville Bar Association, briefly is as follows: An 
Act relating to the deposit of moneys paid into the 
several courts of this state, and the withdrawal there- 
of: the idea in mind being to set up some sort of safe- 
guards arcund funds now deposited in the registry of 
courts, which in the opinion of those who have studied 
it, are not now properly safeguarded. The Act covers 
it in detail. 

PRESIDENT COOPER: I will say for the benefit 
of the Bar, that the matter rises out of a very un- 
fortunate situation now before the Courts in Duval 
County, where there has been some question as to how 
and in what manner the registry funds should be 
handled. The Attorney General is quite familiar with 
the matter; I have had the honor in assisting the At- 
torney General in connection with the matter; and un- 
less there be other disposition of it, I would suggest 
that this statute be referred to the incoming Legisla- 
tive Committee with instructions to report thereon at 
the next session of the Association. Is there any ob- 
jection to the matter taking that course? 

Is Judge Rose in the rcom? In the absence of 
Judge Rose, I will ask Judge Hunter, one of the com- 
missioners of uniform state laws, to state which of the 
several uniform laws it was that Judge Rose this 
morning suggested should be considered. 

JUDGE HUNTER: I don’t recall the ones; I think 
perhaps the Reporter got down the names of them. 
There were four of them that he spoke of particularly. 

PRESIDENT COOPER: I would suggest that the 
statutes referred to by Judge Rose, be referred to the 
Executive Council, and to the committee on Legisla- 
tion, for consideration, so that they may report back 
at the next annual meeting, as to which of these uni- 
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form statutes we should recommend to the legislature 
to adopt. If there is no other suggestion, it will be so 
ordered. 

Gentlemen, is there any other new business to 
come before the Association? 

MR. ROBERT H. ANDERSON: Mr. President, 
the following resolution is submitted: 


RESOLVED, that the Secretary of this Associa- 
tion be and he is hereby instructed and directed, im- 
mediately after the adjournment of this convention, 
to prepare and mail to each member of the Associa- 
tion, upon such form as he shall elect, a ballot con- 
taining the following questions: 

1. The Eighteenth Amendment, the Volstead 
Act and all orders and regulations for the enforcement 
thereof, should: be repealed, thereby remitting the sub- 
ject of prohibition to the regulation of those States 
desiring prohibition, to be protected through the: prop- 
er enforcement of the Federal interstate commerce 
laws. 

2. The Eighteenth Amendment and the Volstead 
Act substantialiy in its present form should be re- 
tained and efforts at enforcement should be continued, 
upon a postal card, with postage prepaid, bearing the 
Secretary’s address and that thirty days thereafter he 
shall make a report to the President and Executive 
Committee containing a return tabulating the ballots 
cast by the several members of the Association as 
shown by the cards returned to him, together with 
the original of such cards, and after canvassing the 
same the Executive Committee shall publish such re- 
turn in the Journal of the Florida State Bar Associa- 
tion and through such other mediums as it shall 
select. 


I move the adoption of the resolution. 
... The motion to adopt was seconded. 


JUDGE PARKHILL: I move that the resolution 
be laid upon the table. 


PRESIDENT COOPER: That motion is not de- 
batable, except I presume we are governed by the rules 
of practice of the Legislature, in the absence of other 
rules. Does the proponent desire either the three or 
five minutes, whichever it may be, to defend liis 
resolution ? 

MR. ANDERSON: No, sir. 

PRESIDENT COOPER: The matter then comes 
on, on the motion of Judge Parkhill to lay the resolu- 
tion of Mr. Anderson upon the table. 

(Viva voce was taken); the Chair is in doubt; 
there will be a rising vote; and only those gentlemen 
present who are members of the Association, and 
whose dues are so paid up that they are entitled to 
vote, will vote. I will appoint as tellers to count the 
vote, Judge Hewitt and Mr. Bentley. Those in favor 


of the motion to lay Mr. Anderson’s motion on the 
table, signify by rising: in other words, if you rise, 
you then move to lay Mr. Anderson’s resolution on the 
table; by rising, you are favoring the motion to table. 
The tellers are not in agreement: will those voting to 
lay upon the table, rise and stay up until the chair in- 
dicates that you shall sit down. Those in favor of ta- 
bling the resolution. 

JUDGE ELLIS: Mr. President, may I interrupt 
one moment to present a question of parliamentary 
law? I challenge the right of the Association to con- 
sider the proposition, from the constitutional stand- 
point, that it is beyond the province and objects of the 
Association, to enter into any such quasi political ques- 
tion. It pertains not to the object of the Association. 

PRESIDENT COOPER: I will consider that in 
just a moment. Those opposed to the motion to table, 
will please rise; those who are opposed to the motion; 
in other words, those persons now rising, are in sub- 
stance voting for the motion. 

... The tellers reported 26 voting for tabling the 

resolution, and 49 opposed to tabling. 


PRESIDENT COOPER: Be seated, gentlemen. 
Judge Ellis, as a member of the Association, has chal- 
lenged the right of the Association to consider this 
resolution, under the constitution and by-laws. I am 
forced to disagree with Judge Ellis in the matter. One 
of the objects is the reformation of law; this raises 
the question as to stating the policy of the Associa- 
tion on a matter of law reform. No matter what my 
views may be as to the advisability of the Association 
going into this matter, I cannot sustain the technical 
point raised. The vote is 49 to 26 and the motion to 
table has been lost. The matter now comes on upon 
the original resolution. I would like to ask Mr. Ander- 
son whether the resolution as framed requires that the 
return shall be by postal card. 

MR. ANDERSON: Yes, it requires that the Secre- 
tary of the Association shall mail out these cards. 

PRESIDENT COOPER: I therefore understand 
that any person voting pro or con on this matter, the 
vote will be public property, though United States 
Mail, on a postal card? 

MR. ANDERSON: I didn’t know there was any 
public property through the mails. 

PRESIDENT COOPER: Is it on a postal card? 

MR. ANDERSON: Yes, sir. 

PRESIDENT COOPER: Is that the way it is 
offered? 

MR. ANDERSON: Yes, sir; I don’t mind signing 
mine. I hope no one misunderstands this. 

PRESIDENT COOPER: You will recall when the 
American Bar Association had a similar referendum, 
they were most careful that no one’s vote should be 
known except to the proper officials of the Associa- 
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tion; and I simply want to know what the character 
of this referendum is to be. 


MR. ANDERSON: I hope no one misunderstands 
this. I am not asking any of these gentlemen to stop 
drinking! (Laughter). I am simply asking that the 
Secretary send out this ballot upon some such form as 
he shall elect, providing the affirmative and the nega- 
tive vote on the subject. As far as I am concerned, I 
am willing to sign mine and put it in the Times-Union. 
This is substantially the form that was adopted by the 
Chicago Bar Association. 

PRESIDENT COOPER: Will the proponent of the 
resolution read the resolution again, before we vote 
upon it? 

... The resolution was reread by Mr. Anderson. 

MR. HAL ADAIR: Mr. President, as I take it, the 
purpose of your question is to ascertain from the pro- 
ponent of the resolution, whether it may be enclosed 
in a jacket through which it cannot be read, or whether 
it must be sent upon an open postal. 

MR. ANDERSON: I think that is optional with 
the Secretary. 

PRESIDENT COOPER: That was the purport of 
my question. Gentlemen, the matter now comes on 
upon the resolution. 

. . . The question was called, and viva voce vote 

was taken. 

PRESIDENT COOPER: The chair is in doubt; 
those in favor of the resolution will rise; the same 
tellers will count the vote. Be seated. Those opposed 
to the resolution will rise. 

... The tellers reported to the Chair. 

PRESIDENT COOPER: The resolution is adopted 
by 638 aye as against 30 no votes, which will be so 
recorded. 

Gentlemen, the next order of business is the elec- 
tion of officers for the ensuing year. 

MR. MOREHEAD: Mr. President, before you pro- 
ceed with the election of officers, I believe we had a 
motion to make concerning the unauthorized practice 
of law. I was not here at either one of the sessions, I 
don’t know whether that motion was made. 

PRESIDENT COOPER: The matter did not come 
up when I asked for new business. ; 

MR. MOREHEAD: Am I privileged now to make 
a motion concerning what Judge Rose had in mind? 

PRESIDENT COOPER: If you will agree that it 
may be referred to the proper committee, and that we 
do not try to go into it now at this late part of the 
session. 

MR. MOREHEAD: The matter that I had in mind 
was a question that arose in the Dade County Bar As- 
sociation concerning the unauthorized practice of law 
by trust companies and kindred lay agencies. We had 
a tentative agreement drafted between all of the trust 


companies in Dade County, and the Bar Association, 
in which the practice of law was defined by the trust 
companies and the Bar Association, and it excluded 
such matters as drafting wills, and legal trust agree- 
ments by the officers of the trust companies; and all 
of the trust companies in town were agreeable to it. 
Abcut that time, there was a meeting of the Trust De- 
partment of the Florida State Bankers Association; 
they thought the matter could be more expeditiously 
handled by a committee of the Florida State Bar As- 
sociation cooperating with the Committee of the Flor- 
ida State Bankers Association. That is a matter which 
has been before the American Bar Association, and I 
understand Mr. Johnson of New York City who was 
in Palm Beach recently and conferred with the Dade 
County Committee on the subject, is the Chairman of 
that committee. It is a question that is arising all 
over the country at the present time, and it is fre- 
quently discussed in the American Bar Association 
Journal. 

At this time, for the purpose of cooperation be- 
tween the Trust Association and the Bar Association, 
I move you, sir, that a Committee be appointed by this 
Association, to be known as the unauthorized practice 
of law committee, or a similar committee, for the pur- 
pose of cooperating with the Trust Division of the 
Florida State Bankers Association and any other lay 
agencies that may come under their jurisdiction, for 
the purpose of eliminating the unauthorized practice 
of law, if any such is found to exist. 

MR. COOPER: Would it be the purport of that 
resolution that such committee would have the power 
to bind this Association, prior to the next meeting of 
the Association? 

MR. MOREHEAD: I don’t believe the committee 
would have to bind the Association by an agreement; 
it is a committee rather on cooperation, and all of the 
agreements that we have drafted have had a provision 
in there to the effect that ‘this agreement shall be 
binding only so long as both parties elect to have it so 
binding’. 

PRESIDENT COOPER: I realize that was in the 
form it had been considered, and therefore I asked 
whether the motion as you made it, would authorize 
such committee, without this body having seen the 
form of the agreement, to bind the Association even 
until the next annual meeting. © 

MR. MOREHEAD: No, sir; it is more in the form 
of a gentleman’s agreement, than it is a binding con- 
tract. 

A MEMBER: Mr. President, I amend the resolu- 
tion that the committee appointed report back to this 
Asscciation at its next meeting; offer that as amend- 
ment to Mr. Morehead’s motion. 

... The motion to amend was seconded. 
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PRESIDENT COOPER: The motion as amended 
is, as I take it, that a committee be authorized upon 
the unauthorized practice of law, and that such com- 
mittee confer with a similar committee from the Flor- 
ida State Bankers Association, and report back to this 
Association at its next annual meeting, its recom- 
mendations. 

... The motion was duly carried. 


PRESIDENT COOPER: Gentlemen, is there any 
other business to come before the Association? 


MR. WILKERSON: Mr. President, I have in mind 
the desirability of having an additional member of the 
Supreme Court, and we have a constitutional amend- 
ment regarding that, coming on for a vote. The im- 
pression is that we will get this through, but the av- 
erage layman, when he begins to cast his ballot, and 
comes to that item on the ballot, without understand- 
ing it, without having it explained to him, the economy 
involved, and the expedition of the Administration of 
justice, and the avoiding of these three decisions, it 
may be there would be more votes against it than we 
think; and for that reason, I suggest that all of us, 
when we return home, who are in favor of that amend- 
ment, do some work among the people in our localities 
toward educating the public as to the purpose of that 
amendment. 

PRESIDENT COOPER: Mr. Wilkerson, I think 
you might very well make a formal motion that the 
incoming executive council be requested to charge it- 
self with informing the public as to the adoption of 
that amendment. 

MR. WILKERSON: I so move. 


. .. The motion was seconded and duly carried. 

PRESIDENT COOPER: Is there any further busi- 
ness to come before the Association before we proceed 
with the election of officers? The gentlemen will un- 
derstand that at the last annual meeting you revised 
the method of electing officers of this Association; 
and pursuant to that revision, the nominating commit- 
tee was named on yesterday, such nominating commit- 
tee having been named by the members then present 
from each circuit; not by the chair, but each circuit 
named its own member of the Nominating Committee. 
That Committee has met, and is prepared to report. 
I would suggest, although the resolution is not clear 
on the subject,—that the report should be submitted 
seriatim; that is, that the committee should first re- 
port its recommendations for the presidency of the 
Association for the ensuing year. I recognize Mr. 


Harris of St. Petersburg, Chairman of the Nominating 
Committee. 


REPORT OF NOMINATING COMMITTEE 
MR. HARRIS: Mr. President, Members of the As- 
sociation, ladies and gentlemen: Yesterday the circuits 


elected the following members of the Nominating 
Committee: 


Circuit No. 


2—C. L. Waller. 
4—W. H. Rogers. 
6—J. D. Harris. 
7—J. A. Scarlett. 
10—G. E. Walker. 
11—M. L. Mershon. 
12—R. A. Henderson, Jr. 
13—C. F. Thompson. 
15—Southard. 
16—E. H. Wilkerson. 
17—W. H. Poe. 
19—J. D. Kinsey. 
21—A. O. Kanner. 
22—C. N. McCune. 
24—-Scofield. 
25—D. R. Dunham. 
27—P. C. Albritton. 


This committee met and organized, as has been 
stated by your president yesterday ; and adjourned and 
met again this morning. A majority of the commit- 
tee were present, in fact, they were all present except 
three. Mr. Kanner was elected Secretary, and I was 
elected Chairman. After considerable discussion, the 
Committee—those who were present, were unanimous 
in offering and tendering to this Association, and nom- 
inating, the Honorable T. M. Shackleford, Jr., of Tam- 
pa, for President for the ensuing year. (Applause). 

As Chairman of the committee, Mr. President, I 
place Mr. Shackleford’s name in nomination. 

JUDGE PARKHILL: I rose for that purpose, of 
placing Mr. Shackleford in nomination for the office 
of president of this Association for the ensuing term. 
It is with a great deal of pleasure, Mr. President, that 
I present the name of this gentleman, whom I have 
known since he was a boy; I met him when he lived 
in Tallahassee, where I served with his distinguished 
and able father as a member of the Supreme Court of 
Florida. Mr. Shackleford, although still a young man, 
has led a very active and useful life in this state; born 
in Brooksville, Florida, received the degree of Bache- 
lor of Arts at the University of Florida, and holds the 
degree of Bachelor of Law from the University of Vir- 
ginia. He is a past president of the Tampa Chamber 
of Commerce; past president of the Hillsborough 
County Bar Association; president of the Florida Uni- 
versity Alumnae Association; a member of the Gen- 
eral Council of the American Bar Association; and, as 
has been stated by the president of that Association, | 
has rendered distinguished service. He is a member 


of the Executive Council of the Florida Bar Associa- 
tion, and has demonstrated in his life, executive abili- 


ty of a high order, love of country, and a willingness 


‘ 

| 
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to serve. As the president of the Bar Association 
said, all of us ought to be willing to serve the public 
and the people among whom we live. I place in nom- 
ination, the name of Tom Shackleford. 

MR. RICHARDSON: Mr. President, I move you, 
sir, the nominations be closed, and the Secretary be 
instructed to cast the unanimous vote for Mr. Shackle- 
ford. 

... The motion was seconded. 

PRESIDENT COOPER: It has been moved and 
seconded, gentlemen, that the nominations be closed, 
and that the Secretary be instructed to cast the unani- 
mous vote of this Association for Honorable Tom 
Shackleford of Tampa as your next president. Those 
in favor of the motion may signify by rising. 

... The motion was carried by rising vote. _ 

PRESIDENT COOPER: I will appoint Judge 
Parkhill and Mr. Richardson to escort Mr. Shackleford 
to the chair.—Gentlemen, I would say that it is with 
most peculiar pleasure that I turn over the gavel of 
this Association to my friend Tom Shackleford. I 
know of no man in this Association who much richly 
deserves such honor as it may be to be your president. 
He has been my friend these many years, and I feel 
certain that the interests of this Association will be 
taken care of with the same integrity, courage and 
honor that has characterized his public career.—Mr. 
Shackleford. 

. . . President-elect Shackleford was escorted to 

the Chair, and received with rising applause. 

PRESIDENT SHACKLEFORD: Members of the 
Association, for the high honor you have done me, I 
am deeply grateful. I realize the wonderful oppor- 
tunity for service to the lawyers and the State of 
Florida, it offers. I hope that with your support, at 
least in some small degree, at the end of my year of 
administration, I shall retain the confidence you have 
shown today, by making me your president. (Ap- 
plause). 

The next is the report on the members of the 
Executive Committee. 


MR. HARRIS: The next I have, Mr. President, is: 


the report of the Nominating Committee for Secretary 
and Treasurer. . 

PRESIDENT SHACKLEFORD: All right, the re- 
port of the Nominating Committee for the Secretary 
and Treasurer. 

MR. HARRIS: Your Nominating Committee weré 
unanimous of offering the name of Honorable Ed R. 
Bentley of Lakeland to continue his services as Secre- 
tary and Treasurer of this Association; and Mr. Presi- 
dent, I place the name of Mr. Bentley in nomination 
for Secretary and Treasurer. 

PAST PRESIDENT COOPER: I move the nom- 
inations be closed, and that the Chairman cast the bal- 


lot for Mr. Bentley to succeed himself. 

PRESIDENT SHACKLEFORD: You have heard 
the motion, which is that nominations be closed, and 
that the chairman cast the ballot of the Association 
for Mr. Bentley as Secretary and Treasurer; all in fa- 
vor say aye. 

... The motion was carried without dissent. 

PRESIDENT SHACKLEFORD: It is a privilege 
for me as Chairman to cast the ballot of the Associa- 
tion for one who has served us so faithfully, and who 
has rendered the services to the Association that Mr. 
Bentley has given; therefore, I cast the ballot of the 
Association for Mr. Bentley for Secretary and Treas- 
urer. (Applause). The next. 

MR. HARRIS: Ed, aren’t you going to make a 
speech? 

SECRETARY BENTLEY: Not me. 

MR. HARRIS: Mr. President, the nominating 
committee on secret ballot, offer for nomination, the 
following members of this Association as members of 
the Executive Council: Mr. A. A. Green of Daytona 
Beach; Mr. George P. Garrett of Orlando, and Judge 
C. E. Chillingworth of West Palm Beach; as Chairman 
of the Nominating Committee, I place those names in 
nomination. 

PRESIDENT SHACKLEFORD: Gentlemen, you 
have heard the report. 

... The said nominations were seconded. 

PRESIDENT SHACKLEFORD: It been 
moved and seconded that the report of the Nominating 
Committee, nominating Judge Chillingworth, Mr. Gar- 
rett and Mr. Green as members of the Executive Coun- 
cil for the ensuing year, be accepted; all those in favor 
will say aye; opposed no; so ordered. 

PRESIDENT SHACKLEFORD: Vice Presidents 
next. 

MR. HARRIS: Mr. Chairman, the Nominating 
Committee offer in nominations for Vice President of 
each circuit: 

Circuit No. 


1—J. McHenry Jones. 
2—C. L. Waller. 
3—Judge Hal W. Adams. 
4—W. H. Rogers. 
5—D. Neil Ferguson. 
6—Judge Harry R. Hewitt. 
7—Louis Ossinsky. 
8—Zach Douglas. 
9—James N. Daniel. 
10—Harry Taylor. 
11—D. H. Redfearn. 
12—Guy M. Strayhorn. 
18—Judge L. L. Parks. 
14—John H. Carter, Jr. 
15—Terry Gibson. 
16—E. H. Wilkerson. 
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“ 17—W. J. Stead. 

“ 18—N. D. Ford. 

“ 19—J. H. Treadwell, Jr. 
“  29-—W. H. Malone. 


“  21—Judge Elwyn Thomas. 
“ 22—L. O. Casey. 
23—M. B. Smith. 


 24—G. C. Martin. 

25—M. L. Stephens. 

“ 26—Judge A. Z. Adkins. 
“ 27—John F. Robertson. 

On account of being advised by the Secretary that 
there was no attorney eligible for the office of Vice 
President of the 28th Circuit, your committee made no 
nomination. I place the names of the 27 Vice Presi- 
dents, in nomination for this Association, as Vice 
Presidents of the respective circuits. 

... The said nomination was seconded. 

PRESIDENT SHACKLEFORD: Gentlemen, you 
have heard the nominations. 

MR. SUTTON: Mr. President, I move that the 
nominations as made by the Committee for Vice Presi- 
dents, as well as for members of the Executive Com- 
mittee, be closed, and that the Secretary be instructed 
to cast the unanimous ballot of the Association for 
those nominated for vice presidency, and for members 
of the Executive Committee. 

PRESIDENT SHACKLEFORD: Mr. Sutton, they 
voted for members of the Executive Committee; if you 
will make that just for Vice Presidents. 

MR. SUTTON: I just understood, Mr. Chairman, 
that they adopted a motion approving the recom- 
mendation; I may be wrong, sir. 

PRESIDENT SHACKLEFORD: All right, then, 
the motion is that the Secretary be instructed to cast 
the unanimous vote of the Association in favor of the 
election of those who have been nominated for mem- 


bers of the Executive Committee and for Vice Presi- 
dents of the various circuits. 

... The motion was duly carried. 

PAST PRESIDENT COOPER: Mr. President, | 
want to move you, sir, that we extend to the manage- 
ment of this hotel, our sincere thanks for their splen- 
did and courteous treatment and service which they 
have given to us during the meeting of this Associa- 
tion. 

. .. The motion was seconded, and was duly car- 

ried by rising vote. 

MR. HENDERSON: Mr. President, I want to 
move you that the Association, by rising vote express 
its appreciation for the hospitality of the Broward 
County Bar Association, and of the ladies assisting 
the Broward County Bar Association in the splendid 
entertainment afforded at this point. 

. .. The motion was seconded by Mr. Harris, the 

question stated, and the motion carried by rising 

vote. 

PRESIDENT SHACKLEFORD: Mr. Cooper, will 
you take the chair? 

PAST PRESIDENT COOPER: Gentlemen, if 
there be no further business to come before the As- 
sociation, we will stand adjourned; but before doing 
so, may I remind you that the entertainment commit- 
tee has provided a garden tea dance at five o’clock or 
shortly thereafter; and that the Twenty-Fifth Annual 


Dinner of this Association will be held in the dining 


room at eight o’clock this evening. 

I will receive a motion that we do now stand 
adjourned. 

. .. Motion was duly made, seconded and carried 

that the convention adjourn. 

PAST PRESIDENT COOPER: The Twenty-Fifth 
Annual Session of this Association does now stand 
adjourned. 


I am at a loss to know who possibly might be in- 
terested in the observations cf a Chancellor upon any 
subject, much less the workings of the 1931 Chancery 
Act. 

It is a matter of common knowledge that as soon 
as a member of the Bar finds out whether his motion 
to dismiss has been granted or denied, he instantly 
loses interest in the reasons given by the Chancellcr, 
as well as the observations of the Chancellor upon the 
questions of law involved. It is also true that the Su- 
preme Court is in no way interested in the observa- 
tions and reasons of a Circuit Judge. In fact one Jus- 
tice of the Supreme Court several years ago wrote an 
cpinion in a case that went up from the Fifteenth Cir- 
cuit, stating, in effect, that it did not make much dif- 
ference how the Circuit Judge happened to reach the 
stated conclusion—whether he tossed a coin or merely 
guessed—for the court was interested only in the cor- 
rectness of the ultimate decision. 

I also know that other Judges are certainly not 
interested in any of my observations, because they 
have enough problems of their own without taking on 
the worries of any one else. So I can conceive of no 
one who would be interested in my observations. 
Hence, my remarks will be quite brief. 

Lately I have been in communication with a num- 
ber of Circuit Judges and members of the Bar, as to 
their experiences with the Act. You might be in- 
terested in some of their views. 

One judge thought the Act would be a great help 
because of the latitude given the Chancellor. Another 
said he had not run into any particular kinks in the 
Act. He thought the Act had greatly simplified the 
practice. Another said the Act had been most favor- 
ably received and was working most satisfactorily. 
Still another said that while he did not find the Act 
had made any appreciable difference in the practice, 
he felt sure he would find it increasingly helpful. One 
judge said he had heard little criticism of it, but he 
thought the procedure under it a little more difficult 
on account of its newness. Still another judge said he 
had had no trouble with the Act, and that the great- 
est criticism of it was the fact that appearance days 
had not been abolished. A judge of one of the smaller 
circuits said, quite frankly that if I hoped to gain any 
information about the Act from experience, I would 
have to get it from a judge of some circuit that was 
larger than his, for his experience had been entirely 
too limited. 

It is also interesting to note that Mr. Justice Ter- 
rell, in an address before the Palm Beach County Bar 
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OBSERVATIONS OF A CHANCELLOR ON THE 1931 CHANCERY ACT 


Address by Hon. C. E. Chillingworth before the Conference of Delegates 
of Local Bar Associations, April 7th, 1932 


Association, said he thought the 1931 Chancery Act 
as much of an improvement in Chancery pleadings and 
practice as the improvement in transportation afforded 
by the modern automobile and airplane over the ox- 
cart. 

Therefore, my observations here do not represent 
merely my own views, but also those of the people 
with whom I have had the opportunity to come in con- 
tact with. 

In the first place, every one generally recognizes 
that six months is entirely too short a time to intelli- 
gently appraise the influence of the 1931 Chancery 
Act. The limited experience that each of us might 
have had within that time can afford no sound basis 
for a permanent judgment. So my views must be con- 
sidered in the light of an experience insufficient to 
warrant giving these views any real value. 

Perhaps it might be best to state a few experi- 
ences as to the use of certain sections of the Act, and 
then the Act as a whole. 

The abbreviated form of the summons has been 
a great aid in the disposition of matters before the 
court on Rule Day. In some circuits formerly, from 
two or three to twenty or thirty litigants each Rule 


. Day would personally appear before the Circuit Judge 


in the expectation that their case would then be tried 
and disposed of, for they had been ordered to appear 
before the court. Now, under this simplified form, 
the purpose of the summons is quite clear. Seldom 
does the litigant feel it is necessary to personally ap- 
pear before the Circuit Judge on the return day. So 
far within my experience no one has been misled by 
any statement appearing upon the face of the sum- 
mons. 

Another matter, which I would like to mention 
would be the signature of counsel appearing on any 
pleadings. As you know, the Act provides that the 
pleadings shall be signed individually by one or more 
solicitors of record, which signature shall be consid- 
ered as a certificate by the solicitor that he has read 
the pleadings so signed by him. It merely evidences 
the good faith of counsel. From time to time I have 
noticed a number of pleadings signed by law firms, 
without the name of any individual attached to them. 
It is quite true that this is a matter of little practical 
significance. Yet I think that the adoption of the 
practice outlined by the Act would not only advise the 
court but opposing counsel, as to who prepared the 
pleading and who accepts responsibility for it. 

You will recall, that Section 22 of the Act states 
that all pleadings shall be expressed in as brief and 
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succinct terms as reasonably practicable, without un- 
necessary recitals of instruments. I think this pro- 
vision has not been generally followed by counsel. I 
well realize that in order. to make a pleading brief and 
succinct, it takes a great deal more time than other- 
wise. Necessarily, time of counsel available for the 
preparation of any particular pleading is a very im- 
portant matter. Under this Chancery Act, I really 
think that a proper bill to foreclose a mortgage can 
be prepared which would, unless there was something 
unusual involved, consist of not more than two pages. 
The practice of not only making a copy of the mort- 
gage a part of the bill by apt words, but of also copy- 
ing its covenants and conditions into the body of the 
bill, seems to me without any reasonable justification. 
With the mortgage a part of the bill by reference, 
what aid is given to the complainant or to opposing 
counsel or the court in again copying its provisions in 
the body of the bill? 

When I find a bill of complaint that is brief and 
succinct, and find that counsel who prepared it, is suf- 
ficiently familiar with it to explain its contents, with- 
out reading all of its immaterial portions in full, I 
think it is much easier for me to understand the na- 
ture of any argument that is to be presented as to its 
sufficiency. 

The section of the Act whereby one party may re- 
quire better particulars of any matter to be stated by 
the other, does not seem to be used very often. Asa 
matter of fact, I think the use would be in an excep- 
tional case. Undoubtedly, if the matter is sufficient- 
ly objectionable to be stricken, a motion to strike 
would lie. If the pleading is insufficient by reason of 
a lack of sufficient allegations, either a motion to 
strike or a motion to dismiss would usually better dis- 
pose of the matter, without endeavoring to require op- 
posing counsel to patch up the pleadings by a further 
or better statement of its particulars. 

The remarks that I just made a moment ago with 
reference to the brief and succinct terms within which 
every pleading must be stated, is again reiterated in 
the requirement that the bill of complaint should con- 


tain a short and simple statement of the ultimate facts- 


upon which plaintiff seeks relief. 


I think there are many members of the Bar—as 
well as Chancellors—who could with profit read Sec- 
tion 28 as to the contents of a bill almost every time 
a bill of complaint is being prepared or considered. It 
takes only forty seconds to read it. Would it not be 
better to spend forty seconds at the outset rather than 
forty minutes some time later, endeavoring to show 
that the bill of complaint met the requirements of the 
Act, even though the author of the bill did not havé 
the Act before him when it was prepared. I am sure 
frequent reading of it would harm no one. 


I have also observed that counsel sometimes fail 
to number the paragraphs in the bill. If counsel would 
always number the paragraphs in the bill, and op- 
posing counsel adopt the same designations when it 
came to the preparation of a motion to strike or an 
answer, the task of opposing counsel, and certainly the 
task of the court would be greatly simplified. It is 
always much easier, particularly when a case is on 
final hearing, to be able to quickly find out what the 
defendant answered with reference to a certain allega- 
tion of the bill, without the necessity of reading the 
entire answer through. In other words, if paragraph 
5 of the answer is always an answer to paragraph 5 
of the bill, it is a matter of great convenience to every 
one concerned. 


The privilege allowed plaintiff to amend his bill, 
as of course, before an answer has been filed, seems to 
inspire some fear on the part of counsel for the plain- 
tiff, that unless he does get an order of the Court 
granting leave to file that amendment, opposing coun- 
sel might take some advantage of it. I have declined 
to sign such orders, for I think the Act is sufficiently 
clear to show that such an amendment is, as of course, 
which merely requires the filing of the amendment in 
the clerk’s office with the further requirement, that if 
an appearance has been made by opposing counsel, a 
copy of the amendment shall be furnished to each op- 
posing party affected. No order by the court is 
necessary. 

The use of a motion to dismiss, and a motion to 
strike was apparently confusing at first but I think is 
now becoming well recognized. The fact that the mo- 
tion to dismiss can only be used to attack a bill, cross 
bill or a counterclaim, necessarily means that a motion 
to strike may be used to test the sufficiency of any 
particular portion of these pleadings and any other 
pleading that would ordinarily be filed in a chancer 
suit. 

Again, in the interest of brevity, the Act refers 
to the necessity of an answer being prepared in short 
and simple terms. There is nothing new in this re- 
quirement. I have observed many answers that com- 
plied with at least 50% of this Section—that is, many 
of them were simple, if not necessarily short. How- 
ever, I do not mean to criticize counsel for lengthy 
pleadings, because I have known circuit judges to 
waste more time in unnecessarily delaying the disposi- 
tion of a case, than counsel have ever wasted in render- 
ing the disposition of it difficult by undue length of 
the pleading. 

The provision of the Act with reference to a hear- 
ing on a motion for Final Decree upon the bill and an- 
swer has not been used a great deal, although I re- 
cently entered such a final decree which has since been 
appealed to the Supreme Court. This innovation in 
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Chancery practice seems to have fulfilled a need in se- 
curing a prompt final disposition of some cases. 

A helpful practice with reference to the taking of 
testimony has sprung up under the provisions of Sec- 
tion 45 of the Act. It is thought that the Chancellor 
may hear the testimony under Section 45 without the 
necessity of having it reported and transcribed. In 
some instances this has been a means whereby im- 
poverished litigants have been able to present their 
cases to the court, whereas it would have been impos- 
sible for them to have done so had it been necessary to 
incur the expense in having the testimony reported in 
the usual manner. 


In one circuit of this State the local Bar Associa- 
tion annually appoints a legal aid committee to whom 
is referred charity cases by various welfare and relief 
organizations as well as the court officials. The Chan- 
cellor in this circuit has advised the legal aid commit- 
tee that he is willing to personally hear the testimony 
in all cases where it appears to be necessary in order 
to have the case submitted. 

The provision with reference to the mailing of no- 
tice seems to have served a useful purpose in expedit- 
ing the presentation of matters to the court. So far 
it does not seem to have a prejudicial effect. Certain- 
ly the mailing of notice provides a simpler method of 
serving notice than the formerly required personal 
service. 

I understand that papers will be read by members 
of the Bar, involving their views on the Act, so I in- 
tentionally refrain from going into details as to any 
provisions of any particular section. 

It seems to me it would be most helpful if the 
Act, and the forms adopted by the Supreme Court, 
were constantly kept before every lawyer in the prep- 
aration of pleadings in a Chancery suit. There are a 
great many important changes from the practice that 
we formerly followed. No doubt, counsel and certainly 
the court, should be quite familiar with the provisions 
of the Act. I should think that counsel out of a sense 
of pride, if for no other reason, would endeavor to 
meticulously follow the Act, if only to demonstrate to 
opposing counsel and the court, that counsel is actual- 
ly familiar with the 1931 Chancery Act. How can 
counsel readily convince a court—I hope no one will 
say that it is a violent assumption to think that a law- 
yer can convince some courts of anything—that he has 
a sound theory of substantive law embraced in the 
pleading, if the pleading obviously fails to meet the re- 
quirements of the adjective law. Would it not be hu- 
man for the court to think that, if no more prepara- 
tion or care had been given to the substantive law than 
the adjective law, there might be some doubt as to the 
soundness of the theory of the substantive law ad- 
vanced by counsel. 


I might mention, in connection with the use of 
the Act, that Mr. Edward McCarthy, of the Jackson- 
ville Bar is preparing, as you have observed from the 
Bar Association Journal, an annotated compilation of 
the authorities pertaining to the various sections of 
this Chancery Act, with a history of each section. I 
sincerely hope that this Association will provide some 
method for a publication of this annotated Chancery 
Act, so that it will be available to all members of the 
Bench and Bar of the State. It should be made avail- 
able in some loose leaf form, or else some permanent 
form with sufficient blank spaces freely interspersed 
in it, so that as the Supreme Court passes upon the 
Act from time to time, the annotations might easily 
be kept up to date. This annotation, which contains 
a considerable part of the datum which was before the 
Committee of this Association that spent a great deal 
of time in the preparation of this Act, will no doubt 
prove very helpful to counsel in construing its pro- 
visions from time to time. 

I am also inclined to believe that, in view of the 
very limited time within which this Act has been in 
effect, it should be the policy of the Bar Association 
to look upon as unfriendly any amendments that 
might be proposed to it in the next session of the Leg- 
islature, unless those amendments have been consid- 
ered with at least as much care and thought as given 
to the 1931 Act, as drafted and now existing. The 
benefits that have been and may be derived from the 
use of this Act will be greatly diminished and the prac- 
tice confused, if some one endeavors to amend or 
change this Act without being thoroughly familiar 
with all of its provisions, as well as having a fairly 
good foundation of Chancery practice and procedure, 
experience and learning. 


May I say that I think this Chancery Procedure 
Act obtains a great deal of its usefulness through the 
fact that it is almost entirely a work of members of 
the Bar. It was prompted by an excellent paper that 
Mr. E. J. L’Engle, of Jacksonville, read at a meeting 
of the Bar Association delegates in Lakeland in No- 
vember, 1929. It was drafted and re-drafted by a com- 
mittee composed almost entirely of members of the 
Bar. It was improved by many suggestions from a 
large number of the members of the Bar from Flor- 
ida. Its final approval by this. Association was caused 
by an appreciation of the usefulness of the Act by 
members of the Bar. The Legislature enacted the law 
because urged to do so by members of the Bar. In 
short, I think this is probably the first comprehensive 
bit of work that the members of the Bar have com- 
pleted without actually having it initiated by a court 
or its contents developed in accordance with the par- 
ticular views of any court or judge. I think there is 
no doubt but what this “lawyer-made law” will prove 


4 
<3 
{ 
q 
4 
1 
i 
i 
| 
i 
4 
; 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 61 


to be a very practical and efficient method of carry- 
ing on the work. 

Undoubtedly, the Supreme Court of Florida de- 
serves a great deal of credit for its alertness and pro- 
gressiveness, in instantly recognizing this valuable 
work of the members of the Bar by promptly adopting 
the forms for its use in October, 1931. It is, however, 
a matter of regret to me that the Supreme Court did 
not see fit to repeal all of the existing Circuit Court 
Equity Rules, so as to forever do away with any dis- 
cussion as to whether or not the Act renders any Rule 
inoperative, by reason of inconsistency or conflict. In 
any event, these questions will not arise many times, 
before being settled by the Supreme Court. 

Today we hear much criticism about the lawyers 
and the courts. It is said that we are one hundred 
years behind the times; that more commissions, arbi- 
tration boards and other informal tribunals are being 
created every year to serve the people because the 
courts have failed to supply the need for a prompt, 
economical and fair determination of disputes; and 
that unless the lawyers and the courts reform and im- 
prove, the people by some mysterious, overwhelming 
force and through some method, will find a way to en- 
tirely do away with the courts. 

Frankly, I do not seriously apprehend that the 
courts will ever be abolished or that lawyers will ever 
cease to practice before courts. Yet I do recognize 
some justification for some of the criticism. There is 
much that can be done to improve things, for one must 
concede that the science of legal procedure has not 
made equal strides with the other sciences in the last 
fifty years. 

It is my belief that this 1931 Chancery Act, con- 
ceived and created by members of the Bar fully an- 
swers all of the criticisms leveled at us, at least as 
concerns equity procedure. I hope that this work in 
equity is only a forerunner of what will be done by 
the Bar in the other fields of the law. 

Viewing the act as a whole, one readily comes to 
the conclusion that its key-note is equity. There are 
many instances in the bill which bear this out. A 
consolidation may be ordered upon such terms and 
conditions as may be just. Certain matter which’ is 
prejudicial to the opposing party may be stricken upon 
such terms as the court shall think fit. Better par- 
ticulars may be ordered upon such terms as may be 


just. Amendments at any time in the furtherance of 
justice may be made upon such terms as may be just. 
The court must disregard error and defect in proceed- 
ings that do not affect substantial rights of parties. 
One may plead supplemental matter upon notice and 
terms as are just. Certain causes of action may be 
joined in order to promote convenient administration 
of justice. A decree pro confesso may be vacated upon 
such conditions as to the court may seem equitable 
and just. There is no fixed iength of time for serving 
notice of any particular hearing. In many instances 
the procedure was intentionally made flexible and 
elastic, so that it might be moulded to fit the exi- 
gencies of any particular situation. 

Of necessity, this system places a very great re- 
sponsibility upon counsel and the court to see to it 
that justice is done to the parties. To be sure there 
may be imperfections in this Chancery Practice Act. 
I dare say no one will deny but that in time it will be 
improved upon. However, it is my opinion that for 
almost every conceivable problem of equity pleading 
or practice, if one will carefully study the Act, as well 
as the history of the various sections comprising it, 
and the authorities that may be read with reference 
to it, some proper solution may be decided upon. It 
is my view that we have adequate machinery to ad- 
minister justice. If justice is not administered it is 
either the fault of counsel or the court, or probably 
both. 

There is only one other thought that I care to 
leave with you. ven though this 1931 Chancery Act 
leave with you. Even thought this 1931 Chancery Act 
Bar of the State, I am satisfied that unless it continues 
to receive the sympathetic interest and consideration 
of the lawyers, chancellors and particularly the mem- 
bers of the Supreme Court, much of the value of the 
work will be lost. The Act should always be viewed 
as an aid in dispensing justice—not as a system to 
help one lawyer win a case over another. It should be 
looked upon as a means of fairly disposing of equity 
cases promptly—not a deterrent to the administration 
of justice. 

May I say, in conclusion, that I feel certain that 
if this Act will continue to receive this sympathetic 
consideration, it will in due time be recognized as one 
of the outstanding accomplishments of the Bar of the 
State of Florida. 
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ADDRESS BY MARTIN CARABALLO, OF THE TAMPA BAR, BEFORE THE CONFER- 
ENCE OF DELEGATES OF LOCAL BAR ASSOCIATIONS, APRIL, 1932 


While the new Chancery Practice Act contains 
many innovations into the State Chancery practice, it 
is rather early to accurately analyze all its time-saving 
features. Generally speaking, it is unquestionably a 
long step forward. I will endeavor to point out some 
of the instances in which procedure is shortened in 
my actual experience and in that of other members of 
my firm, and at the same time show some instances 
where we are left without provision to accomplish cer- 
tain results, and one instance where time is lost. For 
example, the act provides for the abolition of the de- 
murrer to the bill and substitutes in lieu thereof the 
motion to dismiss. The motion to dismiss taking the 
place of the demurrer admits of matters well pleaded. 
However, with the abolition of demurrers, no substi- 
tute has been made for the special demurrer and there 
is no method of which I know whereby the bill of com- 
plaint may be attacked for defects in form. If ‘the 
motion to dismiss is denied, the defendant must an- 
swer within ten days on the penalty of having a de- 
cree pro confesso entered against him in the event he 
fails to do so, which certainly tends to expedite litiga- 
tion. By the same act exceptions to the bill for im- 
pertinence, scandal or irrelevancy are abolished and 
the motion to strike substituted. 

PLEAS 

Pleas are abolished and all defenses heretofore 
made by plea may be asserted in the answer. This 
‘portion of the act effectively disposes of the long dis- 
puted question of whether or not a plea in equity must 
be supported by an answer, and, if so, what kind of 
an answer should be filed and how far it should go. 

ANSWER 

The answer need not be signed by the defend- 
ants, but may be signed! by counsel. Demurrers to the 
answer and exceptions for scandal, impertinence and 
irrelevancy are abolished. A motion to strike per- 
forms this function. Attack must be made on the an- 
swer within ten days after the filing thereof. The mo- 
tion to strike does not supersede the cause, unless by 
order of the court duly obtained. By Chapter 13669, 
Laws of 1929, which is abolished by the new Chancery 
Act, the demurrer to the answer took the place of ex- 
ceptions for insufficiency. As exceptions for insuf- 
ficiency could be filed solely to answers to pure bill of 
discovery which required an answer under oath dur- 
ing the period between 1929 and 1931, therefore, there 
was no method of attacking an answer which did not 
set up an affirmative defense. 

Although I find attorneys are using motions to 
strike, and motions to dismiss, in the place of the old 
demurrer and exceptions, Sub-Section 3 of Section 33 


can be, and often is used to force the prompt filing of 
an answer, after the motion is ruled on. 

I have pointed out the fact that there is one in- 
stance where time is virtually extended. I have ref- 
erence to the provisions of Sections 32 and 35. 

Sections 32 and 35 provide for the time within 
which a counterclaim must be filed and the service of 
a copy upon opposing attorney. Section 35 requires 
the service of a copy of the counterclaim on opposing 
attorneys within ten days after filing. Section 32 
provides that if service of a copy is made less than 
twenty days before the rule day, the cross defendant 
shall have until the next succeeding rule day within 
which time to plead. Hence, it. is conceivable and will 
frequently happen in the future, that when a copy of 
the answer is served on the defendant on, say, the 
15th day of March, the rule day being the 4th day of 
April, counsel would have until May 1st to plead, a 
period of forty-eight days. This provision of the act 
hardly seems in accord with the evident intention to 
expedite procedure and gives a cross-defendant a much 
longer time to plead than he had before this enactment. 
This, of course, does not apply to new parties brought 
in by process after answer or cross-bill. 

Section 38 is also an effective time-saver, in that, 
in the absence of a special order, only ten days are al- 
lowed the complainant in which to move to strike the 
answer, or part thereof, or to dismiss a counter-claim, 
or to set down the cause on bill and answer, and, like- 
wise, the defendant, in the absence of such special or- 
dar, is also limited to ten days in which to move to 
strike the whole or a part of the reply to the counter- 
claim. 

Section 39 is also an aid in getting the cause at 
issue, for it provides that if there is no counter-claim, 
the cause shall be at issue ten days from the filing of 
the answer. In the event there shall be a counter- 
claim, then the cause becomes at issue ten days from 
the filing of the reply thereto. This section makes 
provision for the disposition of motions to strike or 
dismiss, or when the cause has been set down on bill 
and answer. 

We have had occasion to proceed under Section 
47. This section, as you doubtless recall, provides for 
the taking of depositions de bene esse, whenever the 
witness resides out of the county in which the cause 
is pending, is bound on a voyage to sea, is about to 
leave the State of Florida, or to go out of the country 
in which the cause is pending, or when he is old or in- 
firm. In these cases no commission is required to be 
issued, and such testimony is taken on mere notice to 
the opposite party. 
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We have also had occasion to proceed: under Sec- 
tions 60, 61 and 62, and have found the same extreme- 
ly helpful in forcing a person who has been ordered to 
account, to bring in his accounts and submit himself 
to oral examination relative to the same. 

It will be noticed that under Section 76, that no- 
tices and other papers, not including the original 


process, may be served by mail upon the opposing 
party, or his solicitor of record, and that such service, 
when proved by affidavit of the mailing shall be prima 
facias sufficient. In the past I have known cases 
where personal service has been next to impossible to 
obtain over a long period cf time, thereby causing 
delay. 


PROPOSED NEW STATE LAW RELATING TO DEPOSIT OF MONEYS PAID INTO 


THE SEVERAL COURTS OF THIS STATE, AND THE WITHDRAWAL THEREOF 
(Embodied in Resolution Offered Before the Florida State Bar Association 
at its Annual Meeting, April, 1932, by E. E. Hazard, 
of the Jacksonville Bar) 


AN ACT RELATING TO THE DEPOSIT OF 
MONEYS PAID INTO THE SEVERAL 
COURTS OF THIS STATE, AND 
THE WITHDRAWAL THEREOF 


BE IT ENACTED BY THE LEGISLATURE OF THE 
STATE OF FLORIDA: 


SECTION 1: That from and after the passage of 
this act, all moneys paid into any court of the State of 
Florida and received by the officers thereof, in any 


cause pending or adjudicated in such court, shall be 


forthwith deposited with the Treasurer of the State of 
Florida or in a designated depositary of funds for the 
State of Florida, in the name and to the credit of such 
court, and every such depositary that shall receive 
such moneys shall forthwith furnish security, to be 
approved by, and deposited with, the Treasurer of the 
State of Florida, in an amount necessary to fully pro- 
tect the full amount, of such deposit at all times; and 
in the event such depositary shall not, within five days 
from the date of each and every such deposit, advise 
such court that such security has been deposited with, 
and approved by, the Treasurer of the State of Flor- 
ida, such court shall forthwith enter its order, with- 
drawing all of such funds from such depositary, and 
shall forthwith re-deposit the same with the Treasurer 
of the State of Florida or some other designated de- 
positary which shall furnish the security herein pro- 
vided for; provided, however, that nothing herein con- 
tained shall be construed to prevent the delivery of any 
such moneys upon security according to agreement of 
parties under the direction of the court. 

SECTION 2: That from and after the passage of 


this act, no moneys deposited as provided in Section 1 
hereof, shall be withdrawn except upon a voucher or 
check signed by the Judge, or one of the Judges, of 
said court, respectively, in term or in vacation, and 
countersigned by the Clerk of such court, if such 
court have an authorized clerk, and every such voucher 
or check shall state the cause in, or on account of 
which, it is drawn. 
SECTION 3: In every case in which the right to 
withdraw money so deposited, as hereinbefore pro- 
vided, has been adjudicated, or is not in dispute, and 
such money has remained so deposited for at least five 
years unclaimed by the person entitled thereto, it shall 
be the duty of the Judge, or one of the Judges of such 
court, or its successor, to cause such money to be de- 
posited with the Treasurer of the State of Florida, in 
the name and to the credit of the State of Florida; 
provided, however, that any person, firm or corpora- 
tion entitled to any such money, may, on petition to 
the court from which the money was received, or its 
successor, and upon notice to the State’s Attorney of 


the Circuit wherein such court is situate, whether such 


court be a Circuit Court or not, and full proof of right 
thereto, obtain an order of court, directing the pay- 
ment of such money to the claimant, and the money 
deposited as aforesaid shall constitute and be a per- 
manent appropriation for payments by the Treasurer 
of the State of Florida in obedience of such orders. 

SECTION 4: All laws, or parts of laws, in conflict 
with this act are hereby repealed. 

SECTION 5: This act shall become effective im- 
mediately upon its approval by the Governor, or upon 
its becoming a law without his approval. 
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